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1935 

701 

Jrm. 16, 17, 22. 

*Appeal from Appellate Decree, No. 475 of 1932, with cross-objection, 
against the decree of N. G. A. Edgley, District Judge of Sylhet, dated Jwy 29, 
1931, affirming the decree of Sureshchandre. Sen, Third Subordinate Judge of 
Sylhet e dated March 31, 1931. 

49 

SECOND .APPEAL by the defendants Nos. 1 to 3. 
The facts of the case and the arguments in the 

appeal appear fully in the judgment. 
Amarendranatb Basu and Jitendrakumar Sen 

Gupta (for Zif anmathanath Das Gupta) · for the 
appellants. 

The Code of Civil Procedure, by the provisions relating to the right of appeal, 
as they now stand, does not provide for an appeal against a. finding contained 
in a. judgment. 

On grounds of justice and recognising that· on that ground the Implies­ 
tion of suitable exceptions or qualification may, however, be justifiable and 
even necessary, it is proper to follow the rule engra.fted on the statute by a 
current of decisions by High Courts in British India that an aggrieved party 
may have a right of appeal, though the decree i~ in his favour; and that the 
test to be applied in such a case is whether the finding sought to be appealed 
against is one, to which the rule of res judicata may be held to be applicable, 
so as to clisentitle the aggrieved party to agitate the questions covered by 
the finding in any other proceeding. 

The rule now practically adopted in British India has to be given effect 
to, on the assumption t.hat it was not the intention of the legislature to pre. 
judice the rights of parties; and it has to be determined in each particular 
case, in which it is sought to be applied, whether the finding in a judgment 
against a party decided adversely to him was on e. point directly and sub .. 
stantially in issue, a.nd whether the rule of res ju-dicata would be a. bar in the 
matter of parties being allowed to re-agitate the question, involved in the 
finding, in other proceedings. 

Case-law reviewed. 

Appeal-Statutory right-PersoM who may appeai--Test of appbalability­ 
Finding, adverse, if appealable-Code of Civil Procedure (Act V of 
1908), 88, 2 (2), 100. 

BHOLANATH DAS.* 
'D. 

HARACH.ANDRA DAS 

Before Guka and Bartley J J. 

APPELLATE CIV.IL. 
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GuHA J. The plaintiffs in the suit, out of which 
this appeal has arisen, sought to exercise their right of 
pre-emption, in respect of the property described in 
the plaint, against the defendants Nos. 1, 2 and 3 in 
the suit, as purchasers of the property in question 
from .the defendants Nos. 4 and 5 by a kabal4, Ex. B 
in the case, dated the 25th Bhddra, 1335. The 
plaintiffs and the defendants Nos. 4 and 5 were 
admittedly co-sharers in regard to the property in 
dispute, and the right of pre-emption sought to be 
exercised in the suit was the right to a certain share 
in joint property, owned by the plaintiffs and the 
defendants Nos. 4 and 5, the vendors of the 
defendants Nos. 1, 2 and 3 in the suit. The claim to 
the exercise of the right of pre-emption ~s made by the 
plaintiffs was resisted by the defendants Nos. 1, 2 and 
3; the defendants Nos. 4 and 5 supported the case of 
these defendants by the written statement filed by 
them, but they did not appear at the hearing of the 
suit. 

The plaintiffs' claim for pre-emption, as made in 
the suit, was dismissed by the court of first instance 
on the ground that the suit was barred by limitation. 
On appeal by the plaintiffs, the learned District 
Judge of Sylhet, reversed the decision of the trial 
court on the question of limitation; according to the 
judge the suit was not barred by limitation. The 
court of appeal below, however, came to the decision 
that the kabala, Ex. B in the case, had never been 
legally registered owing to the fact that the Sub­ 
Registrar registering the same had not been vested 
with requisite powers. There was no sale in respect 
of the property covered by the kabal4, Ex. B,, and it 
followed from that that the plaintiffs had no cause of 
action. Although the reasons were different from 
those recorded by the Subordinate Judge in the court 

1935 Snratclumdra Bosak, Senior Government Pleader, 
Harachan<!ra and Chandrashek liar Sen for the respondents. 

Da8 

Bkolc;nath ce-. ad». cult, 
Das. 

[VOL. LXIJ. ·INDI \.N LAW REPORTS. 702 

SCC Online Web Edition, Copyright© 2019 
Page 2 Tuesday, October 15, 2019 
Printed For: Mohan Parasaran 
sec Online Web Edition: http://www.scconline.com I 

TruePrint™ source: ILR (calcutta) \ 
----------------------------------------------------------------------------------------------------------------------------------------------------1------- 

~oc® 
IONL.INEf 
True Prinf 

2

www.vadaprativada.in

www.vadaprativada.in



Guhd J. 

H arachandra 
Das v. 

Bholanatl~ 
Das. 
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(I) ( 1921) 34 C. L. J. 489. 

of first instance, the conclusion of the District Judge 
in the court of appeal below was the same as that at 
which the trial court had arrived, namely, that the 
plaintiffs' suit should be dismissed. The defendants 
Nos. 1 to 3 appealed to this Court; and the appeal 
is directed, as stated in the memorandum of appeal, 
''against a finding of the lower appellate court, 
"although the appeal before that court was dismissed, 
"and the appellants were respondents in that 
appeal". There were cross-objections preferred by 
the plaintiffs respondents in the appeal to this Court. 

The cross-objections filed in this Court were not 
pressed. 

At the hearing of the appeal objection was raised 
on behalf of the plaintiffs: respondents, as tQ the 
maintainability of the appeal to this Court, by the 
defendants Nos. L 2 and 3 in the suit, in view of the 
dismissal of the plaintiffs' suit, by the court of nppeal 
below, in concurrence with the trial court. It was 
urged, in support of the objections to the maintain­ 
ability of this appeal, that section 100 of the Code 
of Civil Procedure was a 'complete bar in the matter 
of preferring an appeal by the defendants Nos. 1, 2 
and 3 : there was a decree of dismissal of the plaintiffs' 
suit passed by the court of appeal below, and the 
defendants in the suit were not entitled to maintain 

. this appeal. The decree of the lower appellate· court 
was in their favour, and .they could not appeal to this 
Court, with a view to attack the propriety of the 
grounds assigned in the judgment of the lower 
appellate court in support of the judgment. The 
position taken up, as indicated above, by way of a 
preliminary objection to the hearing of the appeal is, 
it may be noticed, in consonance with an observation 
contained in the decision· of this Court in the case of 
Byomkes Seth. v, Bhut Nath Pal (1), and is founded 
upon the wording of the provisions of the Code of 
Civil. Procedure giving the right of appeal to a 
litigant before the civil court. 

CALCUTTA SERIES. VOL.LXII.J 
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(I) (1921) 34 C. L. J. 489. 

The question raised before us in support of the 
position that an : ippeal to this Court is maintainable 
on the facts and .n the circumstances mentioned above 
is of general .m portance, and we proceed to discuss 
the same und <Jr two different heads, in view of the 
line of argun .ent followed before us. 

I. The :; ppeal before us is an appeal from an 
appellate de ·ree, and the right to appeal is conferred 
by section 1 !JO of the Code of Civil Procedure, which 
provides for an appeal to this Court from every 
decree in appeal on any of the grounds specified in 
clauses (a), (b) and (c) of that section. It may be 
conceded that the grounds of this appeal are such as 
come within the purview of any or all of those clauses. 
The question, however, is whether the appellants are 
persons, against whoni there is a decree, which may 
be the subject of an appeal. The statute ae it etaade 
provides for an appeal from a decree and not from a 
finding on a question of law or fact, on which that 
decree is based. "Decree" has been defined in the 
Code of Civil Procedure [section 2 (2)]; it means the 
formal expression of an adjudication, which, so far .. 
as the court expressing it, conclusively determines the 
rights of the parties with regard to all or any of the 
matters in controversy in the suit. This definition 
purports to be exhaustive in its nature; and a decree 
under this definition does not include a judgment or 
any finding on which the decree is based; and on the 
definition of the decree, the right of appeal given to 
a ·party cannot necessarily be extended to a finding 
contained in a judgment, as it was the trend of 
argument on behalf of the appellants before us. The 
observation of Sir Asutosh Mookerjee J. in Byomkes 
Seth's case (1) referred to above that a party cannot 
appeal against a decree in his favour solely with a 
view to attack the propriety of the grounds assigned 
in the judgment in support of that decree is based 
upon. an interpretation of the wording of the statute, 
and have special significance so far as the question 

[VOL. LXII " INDIA:·~ LAW REPORTS. 

G-uha J. 

B araohandra 
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v. 
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H araehandre 
Das 
v. 

Blwlanatlt 
Das. 

Guha j~ 

1935 

70) 

(2) (1877) 3 Q. B. D. 1. (1) (HH2) I. L. R. 40 Cale. 21; 
L. R. 39 I. A. 197. 

of a general right of appeal, as conferred by the Code 
of Civil Procedure, is concerned. In our judgment, 
on the provisions of the Code, as they now stand, there 
cannot be an appeal "against a finding of the lower 
"appellate court, although the appeal was dismissed, 
"and the present appellants were respondents in the 
"said appeal" as mentioned in the memorandum of 
appeal presented to this Court. An appeal is a 
creature of the statute, and as it has been said it 
cannot be· assumed that there is a right of appeal in 
all matters coming for consideration of the court; 
unless a right of appeal is expressly given, it does 
not exist, and the litigant may have independently of 
any statute a right to institute u suit for nullifying 
the effect of any decision of a court. As it was 
noticed by the Judicial Committee of the 
Privy Council, it was incumbent upon an 
appellant to show that there was a statutory 
right of appeal; an appeal does not mast 
in the nature of things; a right of appeal from any 
decision must be given by express enactment, and it 
cannot be implied [See Rangoon Botatounq 
Comp·any, Ld. v. The Collector, Rangoon (1) and 
Sandback Charity Trustees v. N orth. Staffordshire 
Railway Co. (2), cited there]. It may be noticed in 
this connection that, so far as the statute goes, it .gives 
a right of appeal only against decrees and certain 
orders against which an appeal is expressly given, and 
there is nothing contained in the Code of Civil 
Procedure, with reference to. which it could be said 
that appeals could lie against a finding contained in a 
judgment. · 

II. The next branch of the arguments in support 
of the maintainability of the appeal as preferred, 
relates to the position that the Code of Civil 
Procedure, in the provisions relating to appeals, does 
not mention persons who may appeal; and it was, 
therefore, urged that any party to the suit adversely 
affected by the decree as passed by a court may appeal. 
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(2) (1880) I. L. R. 3 All. 152. (1) (1905) 9 C. W. N. 584. 

There is no doubt that High Courts in this country 
have held, apart from the provisions oft the Code of 
Civil Procedure, that a party adversely affected by 
a decree may prefer an appeal from the decree; and 
that the question whether a party is adversely affected 
by a decree is a question of fact to be determined in 
each case according to its peculiar circumstances. 

In Krishna Chandra Golder v. Mohesh Chandra 
Saha (1), it was held by Sir John Woodro:ffe J., on 
review of authorities, that a defendant had a right of 
appeal notwithstanding that the suit had been 
dismissed as against him, if he was aggrieved by the 
decree. The decree sought to be assailed in the 9ase 
was undisputedly one adjudicating the right of the 
defendant seeking to appeal, although it was a decree 
of dismissal of the suit. It was observed in the 
judgment that the question, who may appeal, was 
determinable by the commonsense consideration that 
there could be no appeal, when there was nothing to 
appeal about, and that it was not because the suit was 
formally dismissed as against the defendant that no 
appeal lay, but because such dismissal was ordinarily 
not merely no grievance, but an actual benefit to the 
defendant. There was in such cases nothing to 
complain of; if there was, then, notwithstanding that 
the suit was dismissed against him, he might appeal. 

In Jumaui Singh v. Kamar-un-nise (2), according 
to the opinion of the Full Bench of the Allahabad High 
Court, there was no appeal maintainable in the case 
before the Full Bench for the reason that the finding, 
against which it was directed, would not bar the 
adjudication of the question in a subsequent suit, and 
also on the ground that under the law it was inferable 
~hat the partie$f wllQ ere allnw~d to appeal, are those 
who may desire that. a decree should be varied or 
reversed, Stuart C. J. confining himself to 
the latter of the two aspects of the case before the­ 
court. The majority of the learned Judges expressed, 
the opinion that the finding sought to be challenged 

[VOL. LXII. INDIAN LAW REPORTS. 

Gulia J. 

B arachondra 
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Bholanath 
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GuhaJ. 

H arachandra 
Das 
v. 

Bholanath 
Das. 

1935 

707 

(3) (1905) 9 C. W. N. 584. 
(4). (1923) 40 C. L. J". 535. 

(1) (1898) I. L. R. 21 All. 117. 
(2) (1924) I. L. R. 47 1\'Iad. 633. 

in appeal would not bar a suit .by one against another 
for the establishment of the validity of the sale deed 
in question, the finding between the· plaintiff and the 
defendants in the snit, and not between the defendant 
vendor and the defendants vendees, who were not then 
litigating, would not bar an adjudication of the 
matter in issue between them, in a suit brought b17 the 
latter for the establishment of the validity of th~ sale 
deed. 

In Jamna Das v. Udey Ram (1), it was held that 
an appeal could Ii e against a decree, even though it. 
was not a decree against an appellant, if it implied 
a finding, but for which the decree could not have 
been given in favour of the plaintiffs in the case. 

In Nimmagadda Venkateswarlu v. Bodapati 
Lingayya (2), it was laid down that where a suit was 
dismissed the true test for determination, whether 
the defendant could appeal, was to see, not merely the 
form, hut the substance 0£ the decree and the 
judgment; and where the point decided adversely to 
the defendant was directly and substantially in issue, 
and, where in other proceedings, the matter would be 
res [udicata, it would be contrary to all principles of 
justice and equity to hold that the defendant was 
precluded from agitating the matter on appeal, merely 
because the suit was dismissed. 

The case of Krishna Chandra Goldar v. Mohesb. 
Chandra Saha (3), referred to above, was cited in the 
judgment of this Court in Nirode Chandra Banerjee 
y, Pra[ulla Chandra Banerie» (4)) and it was saiQ. by 
Sir Asutosh Mookerjee J. that Krishna Chandra 
Golder' s case (3) showed that even a defendant may 
appeal against a decree, which dismisses the suit 
against him, but prejudices his position. 

As indicated by the decisions in the cases ref erred 
to above, it may be taken to be the view of courts in 
India generally, that a party to the suit adversely 
affected by a finding contained in a judgment, on 
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(I) (1924)- I. L. R. 51 Cale. 631 ; L. R. 51 I. A. 293. 

which a decree is based, may appeal; and the test 
applied in some of the cases for the purpose of 
determining whether a party has been aggrieved or 
not was whether the finding would be res [udicata in 
other proceedings. This rule permitting an appeal 
from a finding in a judgment in a case, in which the 
decree is in favour of the party seeking to appeal, is 
engrafted on the provisions in the Code of Civil 
Procedure bearing on the question of the right . of 
appeal, on principles of justice and equity, and on 
the ground of common sense. The rule now 
practically adopted in this country has to be given 
effect to, on the assumption that it was not the 
intention of the legislature to· prejudice the rights of 
parties; and it has to be determined in each particular 
case, in which it is sought to be applied, whether the 
finding in a judgment against a party decided 
adversely to him was on a point directly and 
substantially in issue, and whether the rule of res 
judicata would be a bar in the matter of parties being 
allowed to re-agitate the question involved in the 
finding in other proceedings. It may be taken to be 
well settled that to constitute a matter directly and 
substantially in issue it is not necessary that a 
distinct issue should have been raised upon it; it is 
considered sufficient if the matter was in issue in 
substance. Further, an issue is res [udicata when the 
judgment of an appellate court shows that the issue 
was treated as material and was decided, although 
the decree passed merely affirms the decree of the 
trial court, which did not deal with the issue [See 
the judgment of this Court quoted in emtenso and 
adopted by the Judicial Committee in lrl idnapore 
Zaminda'!'y C nmpo/ll'!J, Ltd. '-'· N a¥uh N tl.'ntytvll RtJy 
(1 )] . The question also has to be considered, whether 
in view of the position that it is not enough to 
constitute a matter res judicata that it was in issue 
in the former suit; it is necessary that it must have 
been in issue directly and substantially; and a matter 
cannot be directly and substantially in issue in a suit 
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Guha J. 

H araelumdra 
Das 
v. 

Bholanath 
Das. 

1935 

70!) 

unless it was alleged by one party and denied or 
admitted either expressly or by necessary implication, 
by the other. 

In the case before us, the finding sought to be 
challenged in appeal to this Court is on a question, 
not directly put in issue; it was on a matter not 
alleged by any party and denied or admitted by the 
other. No issue, directly or in substance, was 
suggested on the point, in regard to which a finding 
adverse to some of the defendants in the suit was 
arrived at by the lower appellate court, In our 
judgment, the finding so arrived at might, and it does, 
sustain a decree of dismissal of the suit, but it cannot 
be held to be one, which does or could disentitle the 
defendants Nos. 1, 2 and 3 in the suit from 
re-agitating the question of registration of the kabala, 
Ex. B, in any other proceeding; the finding could not 
£urther be held to operate as res judicata on the 
question, whether there has been a valid sale in respect 
of the property covered by the kabala, Ex. B. 

To summarise our conclusions, the Code of Civil 
Procedure, by the provisions relating to the right of 
appeal, as they now stand, does not provide for an 
appeal against a finding contained in a judgment; the 
appellants in this Court have, therefore, no right of 
appeal under the law. On grounds of justice, and 
recognising that, on that ground, the implication of 
suitable exception or qualification may be justifiable 
and even necessary, we are prepared to follow the rule 
engrafted on the statute by a current of decisions by 
High Courts in this country, that- an aggrieved party 
may have a right of appeal, and that the test to be 
applied in such a case is whether the finding, sought 
to be appealed against, is one, to which the rule of 
res [udicata may be held to be applicable, so as to 
disentitle the aggrieved party to agitate the question 
covered by the finding in any other proceeding. In 
the case before us, the defendants Nos. 1, 2 and 3 are 
not parties, against whom the finding could operate 
as res judicata for the reasons stated above. 
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BARTLEY r. I agree. 

a. s. Appeal dismissed. 

In the res .lt the preliminary objection raised by 
the plaintiffs, resj -ondents in the . appeal-that the 
appeal was n. t maintainable-vis allowed to prevail. 

The appe. 01 is dismissed; there is no order as to 
costs in the ; .ppeal, 

The cross- .bject.ions preferred by the plaintiffs 
respondents n re also dismissed without costs. 

[VOL. LXII. INDIAN LAW REPORTS. 
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FEDERAL COURT. 
[From~ Allahabad.]. 

UNITED PROVINC.ES v. Mt. ATIQA BEGUM and others; 
Gwyer, C.J., Sulaiman. and Varadachariar, JJ. · 

6th December, 194i0. Case No, 5 of 19.fO. 
Fsdtral Oourt-Practice-Di~pute ~ween priuai« partiH-Attack on the valit:lit11 

ofprovinci.al legislation-Provincial Government tohether a prop~r party-High Court 
holdi'n{J .Act ultra vires-.A.tP~al orily b11 the Provincial Gov!rnment-Jlaintaina'bilit71 

V91· ~~-54 

and gave the accused t1 .e benefit of the doubt. The Crown has 
appealed against this acquittal. 

The Court is not bot, nd to accept the evidence of an expert, even · 
though there are no special reasons for not accepting it; and it was 
certainly proper on the part of the Magistrate to satisfy himself by 
personal examination th at the impressions of the accused and 0£ 
those on the broken glass were identical. Even though he did not 
feel himself to be expert, yet he was bound, unless he was hirnseU 
satisfied that the expert's evidence was correct, to acquit the ac­ 
cused. As the learned Magistrate did compare the impressions, I 
do not think this Court should set aside the acquittal merely be­ 
cause the learned Magistrate might have adopted a sounder pro· 
cedure .. 

One ol the impressions found on the glass was a fairly good one 
but the other was somewhat blurred; and it was probably difficult 
for the learned Magistrate to compare all the points made by the 
expert merely with the aid of the notes. What he should have done 
was to have asked the expert in Court to elucidate his notes and to 
point out in the two impressions the points ol identity which be hacl 
found. The expert filed his. notes with his evidence and he has 
pointed out no less than 11 points of identity with regard to one 
impression and 10 points with regard to the other. If these points 
of identity really do exist, then there can be no doubt that the expert 
satisfactorily proved that the impressions on the gJ,ss were those o( 
the accused. Unfortunately . the expert had no opportunity of ex· 
plaining to the Magistrate. The Magistrate let him leave the box 
without questioning him with regard to any single point of his evi­ 
dence. Although I am not interfering with the order of acquittal. I 
would like to express a hope that the learned Magistrate, if he has 
to deal with the evidence of an expert wimess in future, will take 
the pains to have the expert explain in Court the reasons for his 
opinion. It is only after hearing those reasons in detail that the 
Magistrate would be in a -position to express a sound opinion whe· 
thcr or not the expert" s opinion is satisfactory .. 

N. R. R. . Appeal dismissed. 
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-Interfm-enc1 with the decree of the High Court ontns ground that tM impugned iet 
i& intra vires-Whether permiasible. 

In a suit instituted on 5th December, 193'. by t,wo landholders" for their· 
share of the arrears of rent against the defendants who were lessees ~f pro­ 
prietary rights in agricultural lands. the defendants claimed a deduction on 
account of remissions of rent ordered by Government. Both the Assistant Col­ 
lector and the District Judge on appeal rejected the plaintiffs' contention against 
deduction claimed and the landlords appealed to the High Court. While the 
appeal was pending in the High Court, the tr, P. Regularisation of Remissione 
.Act (XIV of 1931) came into force but the High Court held the Act to be ultra 
'Vires and allowed the appeal after Implea ding the Provincial Government as a. 
party to the case and hearing arguments on its behalf. The Government alone 
appealed to the Federal Court after obtaining the certificate under S. 205 of the 
Government of India .Act. 

Held (i) that the Act was not ultra »ire« of the Provincial Legislature as it 
fell within item 21 of the Previncial Legislative List ; 

(ii) that where the validity or the constitutionality of a provincial Iegiala­ 
tion is in issue as in the present case, it is more convenient and correct that the 
Advocate-General should represent the executive Government for the time being 
of the province : and 

(iii) that the appeal of the Government should, however, be dismissed. 
Per Chief Justice :-The province not being interested in any way in the 

original disputes between the plaintiffs and the defendants, save to uphold the 
·validity of a particular law which had been challenged in the course of the pro­ 
ceedings, the Federal Court should not order the High Court to vary the decree 
which it had given as between plaintiffs and defendants. 

l'tr $u1<i~n, /,-Tg~ imp\u;ned Agi WM not applioable to the appeal p@nd• 
ing before the Higla Court and hence the decree of the High Court must stand. 

Per Varadachariar, J.-Notwithstanding the acceptance by the Federal 
Court of the appellant's contention as to the validity of the impugned Act, 
there was no justification ft1r the Federal Court interfering with the decree of 
the High Court in the circumstances of this case, and in view especially of tl}e 
fact that that the defendants had acquiesced in the decree of the High Cou~t 
and had not even appeared before the Federal Court to explain the circum­ 
stances in which they did not choose to appeal nor to ask for its modification. 

Dr. Narain Prasad Asthana, Advocate General of the United Pro­ 
vinces (with him Mr. Sri Narain Sahai, Advocate, Federal Court), in­ 
structed by Mr. G. Sahay, Agent-for the Appellant. 

Mr. P. L. Baoor'ji. Stmior Advooa6th F6d~rai· Gaurt (with him Mr. 
Prem Mohanlal Verma, Advocate, Federal Couf't) instructed by Mr. 
T. K. Prasad, Agent-for the Respondents. 

JUDGMENT. 
Gwyer, C. J. -In this case the principal question to be decided 

is whether,he Regularization. of Remissions. Act, 1938, {XIV of 
1938), an Act of the Legislature of the United Provinces, was within 
the competence of the Legislature whica enacted it. The litigation 
in which the question has arisen can: be ... briefly described. The de· 
fendants to the original suit were thekadars, a thekadar being, by 
statutory definition. "a farmer or other lessee of proprietary rights 
in land, and in particull\'l' of the rig~t to receive renta 9r profits," 
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with the terms of his lease or theka embodied in a written instru­ 
ment executed by the landlord. They were sued by their lessors for 
arrears of rent for the year ending June 1931, and. the two following 
year~ at the rate reserved by the lease, and among other defences 
pleaded that remissions of rent had been ordered by the Local 
Government which ought to be taken into account in calculating the 
amount due. The plaintiffs contended that these remissions were 
beyond the power of the Government to order and that the defend· 
ants were ·not therefore entitled to rely upon them. On this issue 
both the trial Judge and the District Juclge on appeal decided in the 
defendants' favour. The plaintiffs then appealed to the High Court 
and during the pendency of the appeal a Division Bench of the High 
Court held in another case, Muhammad Abdul Qai:;um v: Secretary of 
State ( 1 ), that remissions made in pursuance of the Government order 
above referred to had no legal effect. In order to appreciate the legal 
questions involved, it is necessary to refer to certain statutory pro· 
visions contained in the Agra Tenancy Act, 1926, which at all 
material times regulated the relations between the parties, though 
it h111i11c;c b,;;n rcpe1led and only reenacted with substantial al· 
terations. 

The purpose of the Act is indicated by its title, "an Act to con· 
solidate and amend the law relating to agricultural tenancies and 
certain other matters in Agra," and it may be described as a Code of 
landlord and tenant law for the province of Agra. At the end of that 
part of the Act which dealt with the subject of rent and of the 
machinery whereby in certain circumstances rent might be enhanced 
or abated, there was a fasciculus of sections entitled ''exceptional 
provisions," including three sections which require to be noticed. 
S. 72 empowered a Court making a decree in a suit for arrears of 
rent to allow, with the sanction of the Collector, such remissions 
from the rent payable as might appear to the Court to be just . .if the 
produce of the land had been so diminished by drought. hail, deposit 
of sand or other like calamity during the period for which the arrears 
were claimed that the full amount of rent payable by the tenant for 
that period could not be equitably decreed. The section then pro­ 
vided that where rent was thus remitted, the revenue authorities 
should, on the report of the Court, grant a remission of land revenue 
in proportion to the rent remitted for the corresponding area be• 
longing to the same landlord. S. 73:··_.dealt with the converse case, 
and provided that when for any cause the Local Government, or 
any authority. empowered by it remitted or suspended for any period 
the whole or any par( of the revenue payable in respect of any 
land, .a Collector might order that the rents of the tenants should 
he remitted or suspended 
"to an amount which shall bear the sameproportlon to tha whole of tbe amount 
payable in respect of the land as the revenue of which ~he payment bas been so 

(1) I.L.R. 1938 Ali. 114. 
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remitted or suspended bears t('I 'he whole of the revenue payable in respect of 
such land." 

By S, 74, an order passed under S .. 73 was not to be questioned in 
any civil or revenue Court, and no suit was to lie for the recovery of 
any rent of which the payment had been thus remitted or suspended. 
It will be seen therefore that, in the first case, the remission or 
suspension of land revenue followed the remission or suspension 
oE rent allowed by the Court and sanctioned by the Collector ; 
and that, in the second, remission of rent might be ordered by 
the Collector only after the Local Government had remitted or sus­ 
pended the land revenue. S. 73 was expressly extended to thekadars 
hr S. 219 of the Act, but not S. 72. The reason no doubt was that 
where the parties had embodied their contract in a formal written 
instrument, they must in agreeing upon the amount of rent be 
assumed to have had in mind the possibility of such occurrences as 
were dealt with in S. 72; but a remission or suspension of land 
revenue under S .. 73 would.destroy the basis upon which they must 
necessarily have contracted and it would be inequitable if a conse­ 
quential adjustment were not permitted., 

In 1931, the United Provinces were faced with a catastrophic 
fall in agricultural prices followed by threats to withhold rent on a 
large scale. Faced with what was clearly a most difficult situation, 
the Government 11ppe1r1 to h11ve '1Cted with co1n1Ke ind prompti­ 
tude. It took the view that the most urgent problem was that of 
rent, and devised a scheme for the systematic reduction of rents, 
varying with the circumstances of the different Districts, followed 
later by consequential adjustments in land revenue. The plans 
adopted were described in a series of communiques issued from 
time to time, the first being dated 29th April 1931 and the last 
28th October, 1932. The Government appears to have been well 
aware of the legal position, for, in its last communique, a statement 
on the report of the rent and revenue committee of the Legislative 
Council, it observed that 
.. the Governor in Council..... ... recognizes that the action which Government 
were compel led to take la.at year was not covered by any . provision in the 
existing law, and he is as anxious as any party that the position should be 
regularized as soon as possible. But owing to the magnitude of the problem the 
process will inevitably take~time. The law was not framed to meet such a 
position as has arisen from the recent severe fall in prices." 

The Government, in other words, were faced with a problem 
with which executive governments have often to deal; a grave emer­ 
gency, threatening public order, and inadequate powers for meeting 
it. In circumstances such as these, a govi:rnment bas to do the best 
it can, relying, if it exceeds the limit of its powers, upon the wil­ 
lingness of the Le8islature to indemnify it subsequently; and Legis­ 
Iatures are usually prepared to 'grant a government absolution. if 
they are satis.fied of the gravity of the emergency, of the 'bona /ides ... 
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of the action taken, and of the reasonableness of the measures 
adopted. A government however always runs the risk of the mea­ 
sures which it has taken becoming the subject 0£ legal proceedings 
before it has obtained its indemnity, and this is what happened in 
the present case. It is clear that S. 73 of the Act, only enabled 
remissions of rent to be ordered, if there had been a· prior remis­ 
sion of land revenue; and therefore the orders of the Government 
on this occasion had no legal force or effect and could not be relied 
upon by any tenant in a suit by his landlord for the recovery of 
arrears of rent. The Allahabad High Court so decided, as I have 
already stated; and it was because of this decision that the Govern· 
ment found themselves compelled to invite the Legislature to pass 
the Act which is the subject of the present appeal; the question is 
whether that Act is effective for the purpose for which it was 
designed. I think it right to observe, in justice to the Government, 
though the matter does not of course affect the legal position, that 
while no doubt its action exposed it to much criticism, a substan­ 
tial number of landlords were willing to co-operate with it in 
meeting the emergency. This appears from the communique of 11th 
May 1931 in which the Government recorded its appreciation 
of the spirit shown by a deputation of the taluqdars of Oudh 
who had waived their legal claims and agreed without condi­ 
tion to remit whatever Government considered fair to their 
tenants; and also of the generosity with which the Agra land­ 
lords had shown their willingness to grant remission to a large 
number of cultivators. It is desirable that this should be said for 
Courts of justice, while giving no countenance to the theory that 
governments are at liberty to break the law whenever they find jt 
convenient to do so, ought to abstain from harsh or ungenerous 
criticism of measures taken in good faith by those who bear the res­ 
ponsibility of government, when suddenly faced with a serious and 
perhaps dangerous situation. 

The Regularization of Remissions Act, 1938, hacl been passed 
before the present appeal came before the High Court, and when 
the appellants sought to take advantage of it, on the ground that 

· the respondents could no longer challenge the validity of the remis­ 
sion orders, the latter replied by challenging the new Act itself. This 
point was referred to a Full Bench, which held the Act to be beyond 
the competency of the Legislature to enact, The three learned 
Judges who composed the Bench:(Iqbal Ahmad, Bajpai and Moham· 
mad Ismail, JJ.) all took the view that the Act was contrary to the 
provisions of S. 292. Constitution Act, because it attempted to legis­ 
late retrospectively ; but Iqbal Ahmad, J, was also of opinion that 
none of its provisions was with respect to any of the matters set out 
in Li&t 2 of Sch. 7 to the Constitution Act, nor indeed with respect 
to any of the matters in List 3. the Concurrent List, 
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Before the case was b 1!arc1 by the Full . Bench, the High Court 
had caused notice to be g 1 verr 1 o the Advocate-General of the Pro· 
vince, in order that, if the Un· red Provinces Government so dire·ct•· 
ed, he might appear and s uppe. t the validity of the Act. The Advo­ 
cate-General was accordingly heard ; and when, after the Full 
Bench had given judgment. the case came again befor~ the High 
Court to be finally-dealt 'Vit' 1 the Government applied to be made 
a party to the appeal, in < rde r that (as the applications stated) it 
might have a right of appeal to the Federal Court. The application 
not being opposed, the C overn rnent was duly made a party ; and 
its name appeared thereaf ~ er as res pond en ts on "the record, under the 
style of the United Provinces ·Government, in addition to those of 
the plaintiffs-appellants and the defendants. In the final order of 
the High Court, however, admitting the appeal to this Court, the 
parties on the record arc described as " the United Provinces, 
Applicant (sic) the Feder :\1 Court,', with all the original plaintiffs 
and defendants as respondents. It is in that form that the appeal 
has now come before us. ! t should be added that the defendants oid 
not enter an appearance in this Court and only the United Provin­ 
ces and the plaintiffs were represented at the hearing. 

In these circumstances Counsel for the lessors took a prelimi· 
nary objection and contended in a very able argument that the Advo· 
cate-General ought not to be heard, because the High Court haCI no 
power to make the Province a party to the suit and the Province 
had therefore no right to appeal. He put it as a matter of iurisdic­ 
tion and not merely as a wrongful exercise of discretion by the 
High Court. The application of the United Provinces was made 
under O. l, R. 10 (2) Civil Procedure Code. the material words of 
which are as follows : 

" The Court may at any stage of the proceedings, either upon or without 
the application of either party, and on such terms as may appear to the Court 
to be just, order ...•..... that the name of any person who ought to have been join· 
ed, whether as plaintiff or defendant, or whose presence before the Court may 
be necessary in order to enable the Court effectually and completely to adjudi­ 
cate upon and settle all the questions involved in the suit, to be added." 

Counsel for the lessors argued that the desire of the Province to 
secure the right of appeal did not make 0. 1, R. 10 (2) applicable 
to the case; but, he also based his argument on broader grounds and 
contended that the mere fact that the validity of provincial legis­ 
lation was being challenged was no sufficient reason for making the 
Province a p•arty to a suit between private persons. 

I desire to say at the outset that, assuming for the moment that 
there was jur isdiction to add a party t~ represent the executive 
Government of the Province, that party ought not in my opinion to 
have been the Province itself. It is true that by section 176 (1 ), 
Constitution Act, a Provincial . Government may sue or be sued by 
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. the name of the Province, and may, subject to any provisions which 
-may be macle by Act of the Federal or the Provincial Legialature; 
·sue or be sued in relation to its affairs in the like cases as the 
Secretary of State in Council might have sued or been sued if the 
Act had not been passed. But it seems to me that where the vali~ 
dity or co. nstitutional.ity of provincial legisl.ation is in issue, an. d n. ot 
any matter relating to the proprietary rights or interests of th 
Province, it is more convenient and more correct that the Advoc.ate­ 
General should represent the executive Government for the titn~ 
being of the Province. This is the Dominion practice, and in my 

I 

opinion it ought to be followed in India. The Secretary of State was 
first made liable to be sued by S. 65, Government of India Act, 
1858. and .the same suits and remedies were 'made available against 
him as had been available against the East India Company, He was 
no doubt substituted for the East India Company after the transfer 
of all the rights of the Company to the Crowni because -under the 
constitutional arrangements made by the Act of 1858 he had com­ 
plete control of all the revenues 0£ India. But the question of the 
constitutionality of an Indian statute could rarely have arisen before 
the present Constitution Act, and even more rarely still in the case 
of a provincial statute; and it seems to me, as I have said, tliiat 
the more convenient course is to confine the operation of S. 176 (1) 
to cases in which the proprietary rights or interests . of the 
Provinces are affected, and, if the Government of a Province desires 
to uphold the :validity of a Provincial Act or to challenge ·that; of 
a Federal Act, it should direct the Advocate-General of the pro­ 
vince to intervene on its behalf. 

A number 0£ cases were cited on the true construction of O• 1, 
R. 10. Counsel for the lessors relied principally upon Prayaga Doss 
Jee V aru v. Board of Commissioners for Hindu Relig£ous Endowments. 
Madras ( 1 ) in which Stti~iYHll Ayynngar, J. refuged an application 
by the Secretary of State to be added as a party in a case said to 
involve the question whether an Act of the Provincial Legialature 
was ultra vires, The learned Judge, treating the case as one of first 
impression, held that the wor.ds "all the questions involved in ~he 
suit" must refer to questions as between the parties to the litiga­ 
tion, that neither on principle nor authority could the Secretary· of 
State be regarded as a necessary or a proper party, and that he 
ought not to be joined as an additional delendant , He concluded 
his judgment with these words : 

"Having. regard to the number and variety of legislative bodies and ausho­ 
rities in the country at the present day, paramount, imperial, local, delegated, 
subordinate, etc., I feel that questions of ultra vires are certain to be raised in 
the Courts in increasingly large numbers of cases and I refuse to contemplate 
with equanimity the prospect of the Secretary of State for India being requi:red 
by every defendant to be made a party in every one of them." 
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This judgment was criticised and dissented from in Secretaey of 
Stau v. Murugesa Mudaliar .(1) by Venkatasubba Rao, J., a case in 
which the plaintiff had brought a suit against a district board for a 
declaration that he had been duly elected a member of the board by 
a resolution ·passed at the meeting of a certain taluq board. The 
Government applied· to be joined as a defendant, but both plaintiff 
and defendant opposecl the application. It was held that since by a 
local Act Government had the power :of control over all local boards 
in the province and could suspend the execution of any resolution 
(as they had apparently done in the case of the taluq board), it was 
a proper party to th~ suit and ought to be added. The learned 
Judge was of the opinion (which l cannot myself share) that 
Srinivasa Ayyangar, J. had in the earlier judgment ignored the 
distinction made in 0. l, R. 10 between ( 1) persons who ought 
to have b1;cn joined, and (2) persons · whose presence fa neces­ 
sary to enable the Court completely and effectually to adjudi­ 
cate upon and settle all the questions involved in the suit, i, e., 
between necessary parties and proper parties. Basing his opi­ 
nion on earlier English and Indian authorities, he held that 
the Court was not bound to decide a dispute in the absence of per· 
sons whom it most vitally concerned, and that in the case before 
him it was the Government who had interfered with the alleged right 
of the plaintiff by suspending the execution of the resolution of the 
taluq board. Hence he concluded that the Government was a proper 
party to the suit. . 

It is not clear to me that Srinivasa Ayyangar, J., would have 
come to a conclusion contrary to that of his brother Judge, if the 
later case had come before him; for different principles appear to be 
involved in the two cases. The question of the validity of the Act 
could certainly have been decided in: the absence of the Secretary of 
State in the first case, though it might have been convenient to have 
him represented before .. the Court. In the second case, it was in effect 
the action of the Covernment itsell ol which the plaintifl complain­ 
ed. But it is obvious that in the later case a wider view was taken 
oE the powers conferred by 0. 1 , R. 10, and stress was laid rather 
upon the words "effectually and completely to adjudicate upon and 
settle all the questions involved in the suit" than upon the words 
"necessary to enable the Court." which preceded them. The Allah a· 
bad High Court appear .. to have gone further in Mt. J aimala Kunwar 
v. Collector oJ.Saharanpur (2) and to have held that the Court has 
inherent powers of its own in the matter which are not restricted by 
0. I, R. 1 O; but I should always hesitate to rely on unspecified and 
undefined inherent powers as a justificati~n for any action taken, il 
it is possible to avoid doing so. In any case. the first of the Madras 
decisions is directly in point in the present case, though the report 

(1) 4.t.R. 19'9 Mad. «3•29 L. W. 753. · (2) 55 All~ 8~~. 
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does not indicate how the question of ultra oire« in fact ·arose in 
connection with the provincial statute which was under discussion, 
nor is it easy to see how under the Government of India Act, 19l9, 
and the Devolution Rules, questions of ultra oires -in the case of 
provincial statutes could have come before the Court. The decision 
in the later case may have been justified on the facts, but those facts 
were very different from those which are now under ccnsideraticn. 

Since the· new Constitution Act, however, the position with 
regard to the competence of Indian Legislatures, whether the Central 
Legislature or the Legislatures of the Provinces, is completely 
changed; and the cases which have already come before this Court 
during its brief history show the difficulty and complexity of the dis• 
putes in which questions ol legislative competence are involved. I 
think that it would be, a matter of great regret to this Court if in 
any such case it had not the assistance of the Advocate-General of 
the Province concerned, and this point was not overlooked when the 
rules 0£ the Court were drafted : see Federal Court Rules, 0. 3.6. 
But, in the absence of such an express rule in the Code, it is neces­ 
sary to decide first, whether the Advocate-General was rightly em- 
powe~~d to interveft! lH a f'&!'tY on the record. nnli, n~~ond.ly wb~lh~t 
in the particular circumstances of the present case he has an inde­ 
pendent right of appeal. 

It can but rarely happen, in cases between private persons in· 
volving the constitutional validity of a statute, that an Advocate­ 
General is a "necessary" party; and I am not prepared to say with· 
out further consideration that he is even a "proper" party in each 
and every case. But in a number of cases, of which the present is 
an example, the question whether a statute is or is not valid involves 
the question of the scope of the executive authority of the province. 
The executive authority of a province vests in the Governor on behalf 
of the Crown, and extends to all matters with respect to which the 
Legislature of the province has power to make laws (S. 49, Consti­ 
tution Act). If then a provincial Act purporting to confer powers 
upon the executive is held to be beyond the competence of the Pro· 
vincial Legislature, the scope of the executive authority of the 
province is thereby declared to be more restricted than Legislature 
and Government had supposed or intended. If the Act impugned in 
tl\e ipreAeftt eHe i! kela to h! itWAlid, Ol'al!H inuea by or und!l' lh! 
authority of the Provincial Government in the past can be questioned 
in a Court of law, and the Government would have no power to issue 
any orders of the kind in the future. It is therefore impossible for a 
Court so to decide in litigation between private parties without im­ 
posing a hitherto unsuspected restriction upon the powers of the 
Government; and it does not seem right .that this should be done 
without the Government being a party to the proceedings beforethe 
Court. In my opinion, the Advocate-General of the province i• ~ 
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proper party, in the sense that without him the Court cannot effec­ 
tually ancl completely adjudicate upon and settle all the questions 
involved in the suit. I am not prepared to extend the operation of 
O. 1, R. 10, beyond wha' is necessary, but it seems to me that to 
allow the Advocate-General to intervene as a party in cases of this 

.kind is for the reasons which I have given within the spirit and I 
think also the letter of the rule. 

The Judicial Committee held in Esquimalt and Nanaimo· Rail­ 
way Co. v. Wilson ( 1) that when an action. if successful, will affect 
the rights claimed by the Crown, but the plaintiff has against the 
Crown no claim to which the procedure by petition 0£ right is appli • 
cable, the Attorney-General is nevertheless a necessary and proper 
party and may be joined as a defendant by the plaintiff. In that 
case the validity of a Crown grant, and not 0£ a statute, was chal­ 
lenged, but I draw attention to the following observations of Lord 
Buckmaster, who delivered the judgment of the Committee: 

" It is quite true that the title of the Crown to the land in question is not 
in controversy, nor is the Crown asked to do any act or grant any estate or 

.privilege; but in the event of the plaintiffs' success, the rights existing in the 
.Crown and consequent ·upon the grant to· the respondents will cease. If these 
interests lay in a third party, he ought certainly to be added as a defendant and 
·that is the best means of testing the necessity of the attendance of the Crown 
(at page 363)." 

Adapting these words, I might say that in the event o( the 
lessors succeeding in the present case, certain rights of the Crown, 
that is, of the executive of the province will cease to exist, in the 
sense that they will no longer have that extended effect which it 
was believed that the impugned Act had given them. In a recent 
case in a Canadian Province 'Beauharnois L. H. & P. Co. v, H~dro 
Electric Power Commission (2). a local Judicature Act had provided 
that no Act of the Provincial Legislature should be adjudged invalid 
in any proceedings until after notice had been given to the 
Attorney-General of Canada and to the Attorney-General of the 
province and that the two Attorneys -General were entitled as 
of right to be heard, notwithstanding that the Crown was not 
a party to the proceedings. This enactment was held not to 
preclude the making of the Crown,represe nted by the Attorney­ 
Gcneral a party to an action, and the Court stating that in cases 
admitting of doubt it was desirable that the Crown should be made 
a party. declared the Attorney.General to be a proper, if not 
a necessary, 'l>arty to the litigation before it. It is not necessary for 
me to say whether I agree with this more general proposition; I am 
content to limit my observations to cases where to challenge 'the 
validity of a statute would, if successful, affect the executive autho­ 
rity of the province. It would no doubt be often, perhaps usually, 
convenient if die Court had the Advocate-General of the ·province 

(1) (1920) A.C. 35S. (2J • (1937) s D.J;.R. (Ont) at p. 458. 
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before it, whenrthe validity of a provincial statute is in issue; and 
High Courts may desire to consider whether they should not frame 
a rule of their own upon the subject which will set all doubts at rest. 

It seems to me however by no means to follow that. because 
the Advocate-General oE the.Province has been permitted to be put 
on the record as an intervener in the suit, he is also entitled to pre­ 
fer an independent appeal to this Court, in the absence of any 
appeal by the parties. He has an interest in the litigation, it is true, 
but the suit is after all between private parties; and if they are 
content with the decision of the Court, whether it be in favour ol 
the plaintiff or the defendant, it is difficult to see on what principle 
the Advocate-General can be held to have a locus standi sufficient 
to justify an independent appeal of his own. If one of the parties 
appeals, then of course the Advocate-General has a right to appear 
be.fore this Court, since he is an intervener in the suit; but he is a 
party only in a very special and limited sense, The doubts which I 
have felt on this point are not diminished by a very recent decision 
of the Canadian Supreme Court: Attomey Gen. of Alberta (Intervenant) 
v, Kazakewich (1 ). In that case the Supreme Court of Alberta had held 
that a statute under which a husband had been ordered to pay a certain 
sum towards the maintenance of his wife was beyond the competence 
0( the Provincial Legislature to enact. The Attorney-General of the 
Province had intervened to uphold the validity of the Act, and special 
leave to appeal to the Supreme Court of Canada had been granted 
both to the Attorney-General and to the wife. but the wife failed 
to perfect her appeal. . The Supreme Court were 0£ opinion that 
though. on an appeal to the Court by the wife, the Attorney-General 
would, in the ordinary course, have the right to appear in order to 
support the validity of the Act, he had no status to appeal to the 
Court, so long as the wife had not perfected her appeal, and that 
until she had done. so the Court had no jurisdiction. This decision 
seems to me, if I may respectfully say so, to be based upon sound 
principle. and in my opinion this Court ought to follow it. There 
is a significant observation by Lord Haldane in John Deere Plow Co. 
v. Wharton (2) that Attorneys-General intervening in private litiga• 
tion were only entitled to present-their views to the Judicial Commit­ 
tee and. had no right of reply. If an Attorney-General had in such 
circumstances an independent right of appeal of his own. it is 
diHicult to see why he should not be allowed a right of reply like 
any other appellant. 

I should be disposed to hold therefore in favour of the lessors 
on .the preliminary point ; but as both my brethren are 0£ a different 
opinion, I will not formally dissent from them. I am very conscious 
of the difficulty which might be caused H the doubts which I have 
\ho\lght it Tight to express were, )\lstified.. for f private persons could 

(1) (1937) Can. S.C. R. 427. (2) (1915) A. C. 330 at p, 334. 
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by a private settlement of their dispute, or even by collusion, pre· 
vent a Provincial Government from ·obtaining a decision of the 
Federal Court on issues of the highest importance. This is a matter 
which might well engage the attention of the Central Legislature 
who have power under S. 215, Constitution Act. to make provision 
for conferring on the Federal Court such supplementary powers not 
inconsistent with any of the provisions of the Act as may appear 
necessary or desirable to enable the Court more effectively to exer­ 
cise the jurisdiction conferred upon it by or under the Act. I now 
come to the impugned Act itself. The.Preamble to the Act runs as 
follows: 

"Whereas it is necessary to regularize the remissions of rent made before 
the passing of this Act on account of the fall in prices," 
and S. 2 then provides that 
"notwithstanding any~bing in the Agra Tenanoy Aot,13261 or the Oudh Bem Aot, 
1886, or·in any other law for the time being in force where rent has been remit· 
tad on account of any fall in the price of agricultural produce which took place 
before the commencement of this Aot, under the order of the Provincial Govern­ 
ment or any authority empowered by it in that behalf. such order, whether 
passed before ·or after the commencement of this Act, shall not be called in 
question in any civil or revenue Court." 

All three Judges in the High Court have held that these pro­ 
visions were beyond the competence of the United Provinces 
Legislature by reason of S. 292, Constitution Act. That section 
provides that 

"Notwithstanding the repeal by this Act of the Government of India Act, 
(that is to say, the Government of India Act, 1919), but subject to the other 
provisions of this Act, all the law in force in British India immediately before 
the commencement of Part III of this Act sha ll- .continuo in force in British 
India until altered or repealed or amended by a competent Legislature or other 
competent authority," ·· 

It is said that since these words keep existing British Indian 
laws in force until they are altered or repealed or amended by com· 
petent authority, it is beyond the powers of any authority, no matter 
how competent otherwise, to legiglate with l'6lrospedive effect ; 
because, if they do so. they are contravening the provisions of the 
section which makes those laws continue in force up to the moment 
of alteration, repeal or amendment. The purpose of S. 292 was 
clearly to negative the possibility of any existing Indian law being 
held to be no longer in force by reason of the repeal of the law 
which authorized its enactment ; and it is a aafeguard usually in· 
serted by dr\f tsmen in similar circumstances. An analogous provi­ 
sion was included in S. 130, Government. of India Act, 1919, though 
in that case it took the form of a proviso that the repeal of earlier 
Government of India Acts should not aff:ct the validity of any ex­ 
isting law. The Union of South Africa Act, 1909, S. 135, is almost 
identical with S. 292, but a slightly different formula . was adopted 
in the British North America Act, 1867, and in the Commonwealth 
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of Australia Constitution Act, 1900. Section 129 oE the former is 
as follows: 

"Except as otherwise provided by this Act, all laws in force in Canada, Nova 
Seotia or New Brunswick at the Union •••••. shall continue in Ontario, Quebec, 
Nova Scotia and New Brunswick respectively as if the Union had not been made; 
subject nevertheless to be repealed, abolished Qr altered by the Parliament 
of Canada, or by the Legislature of the respective Province, according to the 
authority of the Parliament or of that Legislature under this Act." 

Section 108, Australian Act is as follows: 
HEvery law in force in a Colony which has become or becomes a State, and 

relating to any matter within the powers of the Parliament of the Common­ 
wealth shall, subject to this Constitution, continue in force in the State; and 
until provision is made in that behalf by the Parliament of the Commonwealth, 
the Parliament of +he State shall have such powers of alteration or repeal 
in respect of any such law as the Parliament of the Colony had until the Colony 
became a State." 

I pause here to inquire what reason there can have been for 
Parliament to place such a fetter as is rmggeated upon the power~ of 
the new Indian Legislatures. No such fetter was imposed by S. 130, 
Government of India Act, 1919, for there is nothing in the words of 
that section which could by any stretch of language be construed 
as a prohibition of retrospective legislation. But the suggestion 
now is that the new Legislatures set up by the Act of 1935, which 
have certainly been given powers no less wide than those of their 
predecessors, have nevertheless had a restriction imposed upon them 
which Parliament admittedly saw no reason to impose at an earlier 
date. I agree that it is not for this Court to speculate upon the 
reasons which may have induced Parliament to leglislate in one way 
rather than another; but when I am !old lhal thM! 1'10V61 Afta une!­ 
pected provisions have been enacted and that no apparent reason 
can be assigned for them, I am entitled to ask whether it is not 
possible to place a different and more reasonable construction upon 
the language which Parliament has used. It then appears that 
Parliament has used almost identical language when it enacted the 
conatiturion of the Union of South'Africa; and the industry of coun­ 
sel was unable to suggest, nor have I myself been able to discover, . 
that the interpretation which commended itself to the High Court 
of Allahabad has ever been even hinted at in any South African 

, Court. The same may be said of the Canadian and Australian 
sections; for though it is true that the wording of those sections is a 
little different, I confess that I can detect no difference in the mean­ 
ing of the language used. 

I find myself unable to agree with the decision of the High 
Court on this point, and it is only out of respect for the three learn­ 
ed Judges who have taken a contrary view that I have dealt with 
the question at any Iength; Ior, but for their unanimous opinion, I 
should have thought it scarcely open to argument. It must always 
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(1) (1878) 3 A. C. 889. 

I am ol opinion that in enacting the Act the Legislature has 
legislated with respect to matters covered by item 21. The subjects 
dealt with in the three legisJ~tive lists are not always set out with 
scientific cl~finition. It would be practically impossible for example 
to define. ea.th .item in the Provi11cial List in such a way as to make 
it exclusiv: of every other item. in that list, and Parliament 
seems to have beea content to take a number of comprehensive 
categories and to describe each of them by a word of broad and 
general import. In the case of some of these categories, such 
as "Local Government,'" &cEducation/" "Water" "Agriculture" 

trove." 

be remembered that with in . their own sphere the powers of the 
lnclian Legislature are as large and ample as those of Parliament 
itsel] (Reg. v. Burak ( 1 )] , and· the burden of proving that they are 
subject to a strange and uuuaual prohibition against restrospectivc 
legislation must certainly lie upon those who assert it. I can sec 
nothing in the language of S. 292 which suggests any intention 
on the part of Parliament to make them subject to that prohibition, 
ner, so far as that may , be relevant, any explanation why Par .. 
liament should have desired to do so. The sections in the Domi .. 
nion Acts to which our a ttention was called do not seem to have 
been cited to the learned Judges in the High Court; and I cannot 
but think that their decision ll)ight have been different if they had 
had those sections before them. 

Apart however from the above considerations, I doubt whether 
the Regulari%ation of Remissions Act does in fact alter. repeal or 
amend any existing Indian law. There is nothing in it inconsistent 
with, or repugnant to, the .Agra Tenancy Act. 1926. No doubt it 
acids another ease in which a tenant may claim the benefit of remis .. 
sions of rent as against his landfotd' to those already specified in 
the latter Act; but it appears to me to have succeeded in doing so 
without touching any of 'the provisions of that Act itself. The view 
that the Regul1.1rization of Remissions Act was invalid because it 
was not enacted 'with respect to' any of the matters enumerated 
in List II or List III of Sch. 7 to the Constitution Act, though it 
was strenuously argued in this Court, only found favour in the High 
Court with Iqbal Ahmad, J., the two other Judges holding that the 
Act was within item No. 2 or 21 of List II, or partly within one 
and partly within the other, These two items are as follows: 

''2. Jurisdiction and povi~rs of all Courts except the Federal Court, with 
respect to any of the mattersi:o,. this List; procedure in rent and revenue Courts. 

21. Land, that is to say, rights in or over land, land tenures, including 
the relation of landlord and tenant, and the collection of rents; transfer, alien· 
ation and devolution of agrlculbura l land; land improvement and agricultural 
loans; colonization; Courts of Wards; encumbered and attached estates; treasure 
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\ 

It is then necessary to inquire whether the impugned Act is an 
Act with respect to "remission of rents," "for, if it is, it follows from 
what I have just said. that it was within the competence of the 
J>rovinc:i•l Legislature to enact it. In my opinion, it is'such an Act, 

and .. Land:' the general word is amplified and explained by 
a number of examples or illustrations, . some of which would 
probably on any construction have been helcl to fall under the 
more general word, while the 'ine lusion of others might not 
be so obvious. Thus" Courts of Wards " and 0 treasure-trove s , 

might not ordinarily have been regarded as inclucled under '' Land," 
if they had not been specifically mentioned in item 21. I think how- · 
ever that none of the items in the lists is to be read in a narrow or 
restricted sense, and that each general word should be held to extend 
to all ancillary or subsidiary matters which can fairly and reason· 
ably be said to be eomprehendedin-it , I deprecate any attempt to 
enumerate in advance all the matters which are to be included under 
any of the more general descriptions;' it will be sufficient and much 
wiser to determine each case as and when it comes before this Court. 
I am moved to make this observation because of a passage in the 
judgment of Iqbal Ahmad, J., in which he says : 

"By the authority given°to<it t6 make laws about the "collection of rents" 
the Provincial Legislature is in my judgment authorized to provide about pay· 
ment of rent in cash or in kind; to fix the instalments in which rent is to be 
collected, to make provision about abatement or enhancement of rent, to pres­ 
cribe the conditions under which the rent may be remitted, to regulate the 
method by which rent is to be collected and to legislate about kindred matters. 
The impugned Act, however, is not with respect to any such matter. It is there­ 
fore outside the scope of entry 21 of the Provincial List." 

I do not know why the·learned Judge should, assume that the 
list of illustrations which he gives is necessarily exha ustive. I 
agree that, if it were, his conclusion might follow logica lly from his 
premifes; J;>ut such a priori assumptions are a dangerous guide for 
the construing of a statute. The general descriptive words in item 
21 include "the collection of rents"; and if a Provincial Legisla­ 
ture can legislate with respect to the collection of rents. it must 
also have power to legislate with respect to any limitation on the 
power of a landlord to collect rents, that is to say, with respect to 
the remission of rents as well as to their collection. Item 22 of the 
Provincial List is "forests''; could it reasonably be argued that the 
power to legislate with respect to forests did not include a power 
to legislate w.ith respect not only to afforestation but also to dis­ 
aflorestation; Item 24 is "Iisheries": could it reasonably be argued 
that this only included the regulation of fishing itself and did not 
include the prohibition of Hshing•altogether in particular places or 
at particular times~ I have no doubt that legislation \lith respect 
to the remission of rents is legislation with! respect to a matter 
included in item 2 l, 
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although it may also be an \ct with respect to something else, that 
is to say, the validation o c:l.;ubtful executive orders. It does not 
seem to me necessary to ( on sider what the pith and substance of 
the Act is, to use a now fa n71iP r phrase; for that question does not 
arise. unless the Court is j aqu rring whether a particular Act Ialls 
within one Legislative List or another. In the present case, there is 
no suggestion.cf any comp eti ion between List I and List I[, and if 
the Act does not fall with in List II, (since no one has suggested 
that it falls within List 111\ it can only be an Act with respect to 
a subject-matter which h «s been over looked or forgotten, and no 
Legislature in India could deal . with it until the Governor .. General 
had exercised his powers under S. 104, Constitution Act. The 
validation of doubtfulexec-rtive acts. is not so unusual or extraordi­ 
nary a thing that little s1: rprise would be felt if Parliament had 
overlooked it, and it wou id take a great deal to persuade me that 
legislative power for the purpose has been denied to every Legis­ 
lature, including the Cent.al or Federal Legislature, in India. h is 
true that "validation of e» ecutive orders" or any entry even remo· 
tely analogous to it is not to be found in any of the three Lists; 
but I am clear that legisL.tion for that purpose must necessarily be 
regarclecl as subsidiary or ancillary te th! ~ower t.f l~~i§latin1 ~ft the 
particular subjects in respect of which the executive orders may 
have been issued, 

I arrive at the conclusion therefore that the remission of rent 
is a matter covered by item 21, that the impugned Act is. an Act 
with respect to the remission· of rent, and that it was within the 
competence of the United Provinces Legislature to enact it. On this 
view of the matter, it is not necessary to decide whether the Act 
is also with respect to matters covered by item 2, that is to say, 
ft Jurisdiction and Powers o] the Provincial Courts" but, if it had 
been otherwise, I should have been disposed to say that the [uris­ 
ditti~n anti powers of the Courts 'are not affected merely ho· 
cause certain executive orders are not allowed to . he ques­ 
tioned in any Court. IE the Act had provided. as it well might, 
either that these particular orders, if produced from the pro· 
per custody, should prove themselves, or (if the Act is to be given 
a rather. wider interpretation) that they should be conclusively 
presumed to have been lawfully made, then it does not seem to me 
that any doubt could have arisen, unless indeed any Act relating 
to evidenee'must also be held. to relate to the jurisdiction and 
powers of the Courts ; but this can scarcely be so, in view of item 
No. 5 in the Concurrent List. If, on the other hand, it were to be 
contended that the impugned Act was an Evidence Act and there­ 
fore in competition with List III, then I should have no hesitation in 

· holding that its pith "ng substance is rent or remission Q( rent and 
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Two other points were raised in the course of the argutnent, 
but they need only be mentioned to be dismissed. There is nothing 
in the contention that the Act is void under S. 299 (3), Constitution 
Act, because the prior sanction of the Governor had not been ob .. 
tained to the introduction of the Bill, since it is completely dispos .. 
ed of by the provisions of S. 109 (2). The content ion that the Act 
bars a civil remedy and therefore conflicts with Ss, 4 and 9. Civil 
Procedure Code, a matter falling under List Ill, so that by reason 
of S. 107 (2), Constitution Act, the assent of the Governor-General 
would be required to make an Act passed by a Provincial Legisla· 
ture with respect to it valid, is equally barren of substance. S. 4 
of the Code only applies " in the absence of any specific provision 
to the contrary" and S. 9 excepts suits which expressly or impliedly 
are not cognizable by the Courts. 

But H, as I hold, t·he Regularizaliot\ of Remigsiong Act was not 
beyond the competence of the Legislature to enact, the question still 
remains what is to be the effect of. such a decision. The thekadars, 
the original defendants, entered no appearance in this Court and the 
province was the only appellant. The province was not interested 
in any way in the original dispute between the plaintiffs and the 
defendants, save to uphold the validity of a particular. law which 
had been challenged in the course of "the proceedings. It is, in 
my opinion, impossible for tl,.is Court, at the instance of a third 
party who had no direct interest in the original suit, to order the 
High Court to vary the decree which it has given as between 
plaintiffs and clefendants and the difficulties which would arise if 
any other view were taken lend additional force to the doubts 
which I have already expressed on the right of the province to 
appeal at all, I think therefore that the appeal should be dismiss· 
ed, and my brothers concur, though for different reasons. In these 
circumstances it is not necessary for me to express an opinion on 
two other points which were strongly argued before us by Counsel 
fgr \h~ lessors, that is to say, whether the Act ought to be construed 
as having no application in the _case of suits pending at the time 
when it is passed, and whether the provision in it which forbids the 
remissions from being questioned in a Court of law has the effect of 
validating them for all purposes, and of preventing any suit for re­ 
covery of the rent alleged to have been, remitted. Many interesting 
questions of law arise in connection with both these points, which 
might he profitably discussed on a more appropriate occasion, but I 
express no opinion on them now. The ~appeal will be dismissed, 
There will be no order M to costs. 

Vol. 5~-5Q 

not an amendment of the law of evidence, and that therefore it still 
fell .within List II. 
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Sulaiman, J.-This is an appeal by the United Provinces which 
intervened and were impleaded in the· second appeal before the High 
Court. The present suit was instituted on 5th. December 1934, by 
two landholders for their share of the arrears of rent for the period, 
1339-1341 Fasli (1931-1934 A.D.), against the defend.ants who were 
thekadars (lessees of proprietary rights in agricultural lands) under 
a registe~ed document, dated 20th April 1928, fixing an annual rent 
of Rs. 948 and entitling the thekadars to make collection of rents 
from tenants. The defendants claimed a deduction on account of 
remissions of rent which had been ordered. The Assistant Collector 
rejected the plaintiffs' contention that remissions could not be set 
off under the terms of the thekanama, made a deduction of 
Rs. 908-8-3 on that account in the rent for the years in suit, and 
allowing for Rs. 105 as .. remission in revenue, decreed the suit in 
part. On appeal, the District Judge rejected the contention that the 
scale of remission of rent was excessive and upheld the first Court's 
decree. 

On 26th September, 193 5, the landholders appealed to the High 
Court and in their grounds Nos. 2, 3 and 6 urged that it had not 
been shown that remissions in revenue and rents were made under 
S. 73, Agra Tenancy Act (Act 111of1926), and that the decision ol the 
Assistant Collector was not final under S. 74 of that Act, which had 
been misconstrued. Another suit, which had been filed by Muhammad 
Abdul Qaiyum, a landholder, in 1935, against the Secretary of 
State, for a declaration that orders for remission of rents previously 
made were not legally authorized and for injunctions and damages. 
came up in appeal before the High Court ancl was disposed of on 
13th May, 193 7 : Muhammad Abd11Jl Qaiyum v. Secretary of State ( 1). 
The High Court held that the remissions, not. being in accordance 
with S. 73, Agra Tenancy Act, were ultra vires and illegal, and 
S. 74 of that Act was not a bar to that suit ; but the suit was dis· 
missed. on the ground that the then plaintiff . should have sued his 
tenants ignoring the remissions. While the appeal in the present 
case was pending in the High Court, the impugned Act, viz., the 
U. P. Regularization of Remissions Act (Act XIV of 1938) came 
into force on 24th September, 1938. The appeal' came up before a 
Bench of two Judges who allowed time to the U. P. Advocate­ 
General to· consult his Government whether they would like to be 
heard. on the question of the ultra oires nature of the impugned Act. 
Later the question of law whether Act XIV of 1938, was or was 
not intra oires the Legislature, was referred to a Full Bench of 
three Judges for an authoritative prono uqcement, Before the Full 
Bench the. Advocate ... General was allowed to be heard on behalf of 

.the Government. Although there were differences of opinion. on 
some of the points raised in the case, all the 'three learned J udi'e• _____ . --- 

(1} r, L. R· 1~3~ All. 114. 
. - 
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ultimately came to the conclusion that the Act was ultra oires 
the Legislature. The case then went back to the Division Bench. 
On 8th April 1940, an application was presented on behalf of 
the United Provinces Government praying thatthe Government be 
formally impleaded as a party to the. case. The application came 
up for disposal on 9th April 1940. The Court ordered, "This 
application is not opposed. Let the United Provinces Government 
be made a party to the appeal." On 12th April 1940, the Divisi~n 
Bench, accepting the opinion of the Full Bench, allowed the appeal 
and decreed the claim to the extent of the remissions. On the same 
date the High Court granted the required certficate under S. 205 ( 1 ), 
Government of India Act. The appeal was finally admitted on 18th 
June 1940. 

Preliminary_ objection-Mr. Pearey Lal Banerji has raised a preli­ 
minary objection to the .hearing of the appeal filed by the United 
Provinces. The statement in the order of the High Court that the 
application was not opposed and the fixing of a date with consent, 
implied that some Advocate for the plaintiffs-appellante was pre­ 
sent and did not think it fit to oppose the application. There is 
no affidavit before us to show that both of the appellants' Advo· 
cates were absent, or to show that the Advocate who was present 
had no authority to accept notice. They admittedly appeared at the 
next hearing. It is however urged that their acquiescence would at 
best amount to an admission on a point of law that an application 
f~r impleading the United Provinces Government Wai not iropr9p~r, 
and so there should be no estoppel against the objection being con­ 
sidered on its merits here. 

Section 107 (2), Civil P. C., confers on an appellate Court the 
same power and directs it to perform. as nearly as may be, the same 
duties as are conferred on Courts of original jurisdiction. Courts 
of original jurisdiction have under 0. 1. R. 10 (2), Civil Procedure 
Code, power to order that the name of any person who ought to 
have been joined or whose presence before the Court may be neces­ 
sary in order to enable the Court effectually and completely 
to adjudicate upon and. settle all the questions involved, be 
1dd.~d, A person would be a necessary party if he ought to have 
been joined, that is to say, in whose absence no effective decree can 
be passed at all. He would be a proper party to be impleaded if 
his presence is necessary for an effectual or complete adjudication. 
In a suit between a landholder and his tenant, t lie Provincial 
Government cannot be considered a necessary party at all, as a pro· 
per decree can certainly be passed in their absence. But when in 
such a suit the validity of an Act of the Provincial Legislature is in 
question, the adjudication would aHect a large section of the public 
and the Provincial Government would be indirectly interested in 
such 'an adjudication. In the present case, the Government were 
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interested to this Iurther extent that the effect of the High Court's 
ruling would be to nul.lify certain orders, previously issued by the 
Government, the enforceability of which was indirectly attempted 
by the impugned Act. Apparently, the defendants were too poor to 
think of preferring an appeal .to the Federal Court; and the High 
Court thought that it would not only be convenient but quite fair 
to make the U. P. Government a respondent to enable it to 
secure a more .authozitat ive pronouncement, As the Act was passed 
during the pendency of the High Court appeal, there was no earlier 
occasion on which the Government could have been impleaded, 
lt is contended before us that the powers of an appellate Court 
are restricted within the limits imposed by 0. 41, R. 20, and that 
the same restriction is imposed on a Court hearing a second appeal 
under 0. 42, Civil Procedure Code. That rule no doubt permits of 
making a person respondent, who was a party to the suit in the 
original Court, and who has not been made a party to the appeal, 
but is interested in the result of the' appeal. Obviously. this rule 
would not apply to the present case. But the language of the rule 
does not show that it is exclusive or exhaustive so as to deprive a 
Court of any inherent power which it may possess and. can exercise 
in special circumst ancee, and which hae be~P saved by S. 151, Civil 
Procedure Code. 

The Allahabad High Court in Mt. Jaimala Kum.vat" v. Collector 
of Saharanpur ( 1) referred to some cases where it had been held that 
there is alse an inherent jurisdiction to add a new party even outside 
0. 4 l, R. 20. There \s nothing in Shiam Lal v, Dhanpai Rai (2) 
which in any way conflicts with this. Unfortunately, the headnote 
of that case is incomplete. It was obviously not intended to lay 
down that the appelate Court has no power to implead a person 
who was no party to the original suit at all. All that was said was 
that there was no such power under 0. 41, R. 20, Civil Procedure 
Code. It was pointed out that S. 107, Civil Procedure Code, gives 
an appellate Court powers, generally speaking, of the trial Court. 
In that case the District Judge had impleaded a new person in 
the appeal and then set aside . the decree of the first· Court and 
"remanded the case for retrial:' It was pointed out by the 
High Court that the proper procedure was to remand the case to 
the first Court with the direction to implead that person and then 
to proceed to dispose of the case. It would then have been pos­ 
sible for thissnew party to file his written statement upon which 
the Court would be in a position to consider whether there 
~hould be a trial de novo on all the issiies or whether only some· 
of the issues should be retried. The order of the Distr'ict Judge 
for the trial de novo, before knowing what pleas the new party 
would take, was considered wrong. It was therefore suggested that 

(1) 55 All. 825 at p. 832. (2) A.I.R. 19!5 All. 768 • 
• 
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(1) 37 All. 57. 

the more appropriate course should be to direct the Court below to 
implead him and give him an opportunity to file a written statement. 
In the present case the impleading of the U. P. Government necessi­ 
tated no retrial. Pachkauri' v. Ram Khilawan (1) was a peculiar case 
where a Pro [orma defendant, who had benefited under the first 
Court's decree, was not irnpleaded in the first appeal by the princi­ 
pal defendants and was sought to be impleaded in the second appeal 
by the same defendants long after limitation had expired. The High 
Court naturally declined to implead him. The earlier cases referred 
to therein were under the previous Code. I, therefore, find it diffi .. 
cult to hold that the High Court had no jurisdiction at all to implead 
the United Provinces Government as a party to the appeal, particu­ 
larly when no objection was taken on behalf of the plaintiffs on 
that occasion. If there were no such jurisdiction at all, then the 
Provincial Government cannot appeal. 

Really, the question before us is not whether the United Pro· 
vinces Government were rightly impleaded. As regards that point, 
I myself may prefer a different course. The only question that now 
remains is whether the appeal itseH is incompetent on the ground 
that the High Court erred (assuming that it did) in i:rnpleading the 
United Provinces Government. I£ the discretion was wrongly exer- 
cised, thd weuld be no ground for holding that the APPCAl it§~lf 
does not lie. S. 205 (2), Government of India Act, lays down that 
where the certificate under Sub-S, ( 1) has been given (as it has 
been done in the present case) "any party in the case" may appeal 
to the Federal Court, on the ground that any such (constitutional) 
question, as aforesaid, has been wrongly decided. This was not like 
a case where an Advocate· General may be allowed to intervene 
merely to present before the Court the point of view of his Govern· 
ment, if such a duty is assigned to him by the Governor under 
S. 55 (2) of the Act. In such a case, he would have no independent 
right of appeal. In India we have a specific provision in S. 176 ( 1) 
under which a Provincial Government can be sued and therefore 
made a party by the name ol the province. Here the High Court by 
an express order brought the United Provinces Govern"ment on the 
record and then made them a party to the appeal, and indeed it did so 
with the idea that that would give to the United Provinces Govern­ 
ment a right to appeal to the Federal Court. It cannot now be said 
that the United Provinces Government were not "any party " in the 
appeal. S. 205 does not say any party .. directly aggritved by the 
judgment. decree or the final order," much less " directly aggriev­ 
ed by the decree actually !')assed.·' In the absence of any such 
restriction in S .. 205 and in view of the fact that an appeal lies 

'even on a constitutional· question alone without raising any 
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ether ground, I am unable to hold that the United· Provinces 
Government who were a party to the appeal in the.High Court have 
no right of appeal at. all. Whether, if we allow the appeal we should 
direct the High Court to exercise powers similar to that given by 
0. 41, · R. 33, Civil Procedure Code, so as to vary the decree, would 
be another matter. Several objections were taken to the validity of 
the impugned Act, XIV of 1938. These may be classified under 
three heads ; 

(1) The objection, which has been accepted by all the three 
learned Judges, is that the Act is void as it offends against S. 292, 
Government of India Act. (2) The objection, which has been ac­ 
cepted by one of the learned Judges and not the other two, is that 
the Act is invalid because it is not with respect to any of the matters 
enumerated in List II, entries 2 and 21, or List III, entry 4,· relied 
upon by the United Provinces. (3) The objections, which have been 
reieded by all the tbree learned J ud«ea, AM tbnt : (!) the Aet is 
void as it offends against S. 299, Government of India Act; and {b) 
it is void because it is repugnant to the existing S. 9, Civil Proce· 
dure Code. 

The respondents have pressed all these before us. The last two 
can be disposed of summarily. 

Section 299 of the Act.-The objection taken under S. 299 (3) of 
the Act that previous sanction o] the Governor had not been obtain­ 
ed is completely met by S. 109 (2), as assent was later given to it. 

Section 9, Civil Procedure Code.-Similarly, the objection that 
the Act bars a civil remedy and therefore conflicts with S. 9, Civil 
Procedure Code, has no force. In the first place, even if there were 
repugnancy, the Act would under S. 107 ( 1) be void only to the 
extent of the repugnancy. S. 9, therefore, cannot stand in the way 
of its applicability to a revenue case. In the second place, S. 9 
itself contains an exception in favour of suits of which cognizance is 
either expressly or impliedly barred. S. 4, Civil Procedure Code, 
also contains. a saving clause. Not being repu~nant to anr of the 
provisions of. the Code, the impugned Act does not fall under entries 
4 and 15 of List Ill. 

Section 292 of the Act.-S. 292, Government of India Act, con· 
tains a saving clause for the continuance of the existing laws. 

''Notwithstanding the repealby this Act of the Government of India Act, but 
subject to the.other provisions of this Act, all the law in force in British India 
immediately before the commencement of Part 3 of this Act shall continue in 
force in British India until altered or repealed or amended by a competent Legfs­ 
lature or other competent authority." 

The High Court has laid a great emphasis on the use of the 
expressions '•.~ shall cont inue in force until altered or 
repealed or amended." Iqbal Ahmad J. has thought that this section 
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. No doubt in Canada an~ Australia retrospective legislation has 
been upheld. But in the constitutions of these Dominions the langu· 
age, as already quoted, is not indentical with that used in S. 292 of 
the lndi•n Act, The corresponding S. 135, Union of South Afric~ 

Similarlyi S. 108, Commonwealth of Australia Constitution Act, 
1900, though embodying a somewhat similar provision, has a dif­ 
ferent phraseology. 

"Every law ...•.. shall, subject to this Constitution, continue in the State; and, 
until provision is made in that beha lf by the Parliament of the Commonwealth, 
the Parliament of the State shall have ...•••... powers of a Iteration a .• d of repeal, 
etc., etc." 

is more than a mere saving or preserving section. I ts effect is not 
merely to declare that the repeal will not affect the validity of the 
existing laws, but it proceeds farther and enjoins that all the laws 
shall continue in force until altered, repealed or amended. This is 
thought to imply that the alteration, repeal or amendment of any 
previously existing law cannot be made with a retrospective effect 
at all. It is suggested that the word "until" puts a time limit on the 
power of the Legislatures. As regards the plea thnt the provisions of 
S. 2 of the impugned Actsbould be upheld so for as they relate to 
the orders passed after the passing of the Act, it has been .held that 
the two portions cannot be separated. Bajpai J. also concurred in 
holding that S. 292 is mandatory and that the law would continue 
in force until altered.etc., and that as the impugned Act had attempt­ 
ed to do something indirectly which it could not do directly, this 
cannot be countenanced. The learned Judge further held that what 
S. 292 says has to be preserved in terms of the section only, and 
not in the manner adopted by the U. P. Legislature. Ismail J. held 
that as the Agra Tenancy Act (III of 1926), had been neither re· 
pealed nor altered at the ti me the Act was passed, the Legislature 
was not competent to nullify tke provisions of the 8Ubni=1tim: A~t, 
The Legislature could not take a way the rights conferred by-the old 
Act without repealing or altering the Act. 

Although there can be no doubt that the main object of enacting 
S. 292 was to preserve the enforceability 0£ the then existing laws, 
the language of S. 292 is certainly more emphatic than would have 
been ordinarily necessary. S. 130, Government of India Act, 1919, 
was a similar section couched in a' simple language : "This repeal 
shall not affect the validity of any law, etc., etc.," There is a saving 
provision in S •. 129, British North America Act, I 867, but the words 

·there are : 
"All laws in force in Canada, Nova Scotia or New Brunswick at the Union 

.....•...... shall continue in Ontario, Quebec, Nova Scotia or New Brunswick, as if 
the Union had not been made; subject nevertheless to be repealed, abolished or 
altered '' 
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Act, 1909, is, however, similar in phraseology to S. 292; Govern· 
ment o~ India Act. It says : 

''Subject to the provisions of this Act, all laws in force ••.••. sball continue in 
force until repealed or amended, etc., etc." 

In spite of the departure from the phraseology adopted in the 
constitutions of Canada and Australia, there appear to be no ade- 

' quate historical grounds for singling:out the Union of South Africp. 
for a diHereht treatment. There have certainly been several Acts 
passed by the Union Parliament which have a retrospective opera­ 
tion, particularly in the case of Marriage Laws, Act XX of 1913, 
amending the law in force in the several Provinces relating to mar­ 
riage by banns, contained S. 2 which applied to marriages solemni­ 
zed "before or after the commencement of this Act." Similarly S. 2 of 
Act XVII of 1921 provided that any marriage contracted before the 
commencement of that Act, which would have been void or voidable 
by reason of any law repealed by that Act. shall (subject to two 
conditions) be deemed to be as valid as if duly solemnized after the 
commencement of that Act. Again, there have been Acts passed in 
the Union ~hicrh came into effect by the assent of the Governor. 
General l~ter than the date from which their operation began. Act 
XXIX of 1922, relating to the payment of duty upon the estates of 
deceased persons and in respect of successions to inheritances, is an 
instance in point. Our attention has not been drawn to any case 
where the validity of any South African Act, with a retrospective 
effect, has been challenged. The passing of such Acts merely shows 
the interpretation put on S. 129 of the] Union Act by the South Afri· 
can Legislature and does not take us very far, so long as there is no 
judicial pronouncement on their validity. 

The difference in the language employed in S. 130 of the old 
Act and S. 292 of the new Act is certainly marked. The former is in 
a negative form: "Provided that this repeal shall not affect the 
validity of any law, etc., etc." The latter is in a positive form: 
''Notwithstanding the repeal ... all . the: law ... shall continue in 
force ... until repealed, altered or amended, etc., etc," The former 
ill a, mere saving clause, pure and simple, its effect being to 
make it clear that the. mere repeal of the previous Govern­ 
ment of India Act shall not ipso facto put an end to the other 
laws previously in force. The latter is a little more than that, 
inasmuch as it affirmatively continues the other laws until such 
laws are hereafter altered. repealed or amended. In the former sec· 
tion the ward "repeal" .related to the Constitutional Acts specified 
in the Schedule attached. In the latter section .. repealed etc.," 
refer to the other laws which are not re1'ealed etc., by the Govern­ 
ment of India Act, 1935, but may thereafter be repealed, etc. The 
effect certainly is that until altered, repealed or amended, such 
other laws do continue in force. The High Court was apparently 
impressed by the obvious departure ltom the phraseology of the ~Id 
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Vol, 53-57 

S. 130, as such a deliberate change is not ordinarily made without· 
a special significance. 

There is no doubt that the word "until" does ordinarily con­ 
note a point of time. ' Until altered. repealed or amended· is equi­ 
valent to saying 'until the alteration, repealment or amendment.' 
This can have two possible meanings-first. until the date from 
which the alteration, repealment or amendment takes place, and 
second, the date on which the Act altering or repealing or amend-­ 
ing the previous law is actually passed 1 or rather when it comes 

. into force. 1£ the Act is retrospective, it would obviously" operate 
from a date earlier than that on which it comes into force. If the 
view taken in the High Court were to prevail, then no legislation 
altering, repealing or amending the law which was in force when 
the Government of India Act was passed, no matter how long after­ 
wards it comes to be passed, can have any retrospective provision 
so as to affect any transactions prior in time to the date when such 
Act is actually passed. It would follow that not only the Provincial 
Legislature but also the Central Legislature would be debarred 
from giving any retrospective effect whatsoever to any Act by which 
not only a previous Act but any other law is altered., repealed or 
amencl~d. ·Thin is 1 drastic consequence which, it is difficult to 
believe. could have been contemplated. As long 1 ago as 1878, their 
Lordships of the Privy Council in Reg v . Burah. ( 1) when speaking 
of the powers of the Indian Legislature remarked : 

"When acting within these limits it is not in any sense an agent or dele­ 
gate of the Imperial Parliament, but has. and was intended to have, plenary 
powers of legislation as large and of the same nature as those of Parliament 
itself.'' 

Even though we are not concerned with the wisdom of the 
Legislature, one cannot help saying that there appears to be no ade­ 
quate reason why the power to give retrospective effect to a new 
legislation should be curtailed. limited or minimized, particularly 
when S. 292 applies not only to statutory enactments then in force 
but to all laws, including even personal laws, customary laws and 

· common laws. The suggestion made on behalf : .of the repondents 
that the idea was not to permit retrospective legislation having effect 
from a date earlier than the coming into force of the Government of 
India Act when legislative powers of the Centre and the Provinces 
were separately allocated cannot be accepted. because the effect 
would be not only to stop at the year J 93 7. but to prohibit retros .. 
pective legislation right up to the date of the paesing of any new 
Act, no matter how long after 1937 that may happen. If there are 
two possible interpretations, it is the duty of a Court to accept that 
one which is more reasonable, more consistent with ordinary practice 
and less likely to produce impracticable results. It must, therefore. 

(1) (1878) 3 A.O. 889, 
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be held that there is nothing in S. 292. Government of India Act, 
which debars the Centrn l or a Provincial Legislature, which has 
altered, repealed or amer.ded a previously existing law, from giving 
the new provision a retro-pee: ive effect from dates earlier than when 
the Act is passed. 

One must not, however, overlook the important provision that 
the previously existing law mu st in any case continue in force, until 
altered, repealed or amended. Unless, therefore, there is an Act 
which actually alters. repeals, or amends it, that law must, in view 
of the provisions of S. 29 .,.!, continue in force and .cannot be consider­ 
ed as non-existent, Tho.e provisions not merely preserve such laws 
but keep them in force until actually altered, repealed or amended. 

But it is not absolutely necessary that a statute must be repealed 
by express language, e.g .. shown as repealed in an attached sehe­ 
dule, Repeal. and certainly alteration or amendment, can be eHected 
by necessary implication also. When two Acts are clearly ineon­ 
sistent with or repugnant to each other, the former will be deemed 
to have been impliedly repealed or amended, as the last expression 
of the will of the Legislature must always prevail. But they must 
really be irreconcilable with each other. Two negative enactments 
need not, however, be contradictory. An earlier statute expressed in 
negative language may be included in or absorbed by a later statute 
expressed in a similar negative language, but with a wider scope. 
The lormer In such a case would. not be repealed, nor even neces­ 
sarily altered by the latter, as they both can stand together, but it 
can be said to have been amended. 

The impugned Act did not in reality repeal, alter or amend the 
provisions of the law contained in S. 73, Agra Tenancy Act. Indeed. 
that was repealed subsequently by Act XVII of 1939. It therefore 
stood intact in December 1939. by virtue of the provisions of S. 292. 
Government of India Act. What the impugned Act attempted to do 
was to widen the scope of S. 74 (1) without embodying anything 
like the provisions of S. 7 4 (2), which would have destroyed the 
right to sue. S. 74 (1) of the old U .~P. Act prevented any order, 
passed under S. 73 from being questioned. The impugned Act 
attempts to prohibit any order for remission from being questioned, 
without saying any order, "under" or ''in accordance with • S. 73. It 
follows that without altering the substantive law so as to give a 
Collector power to order remission of rent exceeding the remission 
of revenue i119proportion, it has merely created a further bar which 
completely restricts a civil right to challenge it under S. 9, Civil 
Procedure Code. Whether valid or invalid on any other ground, it 
cannot be said to offend against the provisions of S. 292, Govern· 
ment of India Act. 

Li3t II, Nos. 2 and 21.-While Iqbal Ahmad, J., has held that the 
subject-matter of the impugned Act does~ not fall 'within any of the • 
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entries in List ll or List III of Sch. 7 of the Act, both Bajpai and 
lsmail,JJ. have held that it falls under these two entries. 

It is true that the three lists even if taken together may not 
prove to be absolutely exhaustive. As legislation can cover a very 
wide range, it is quite possible to conceive of cases which are not 
comprised in any of the lists. It was with the consciousness of this 
possibility that provision as to residual power of legislation was 
made in S. 104 which assumes that there may be a matter with 
respect to which a law may be enacted, which is not enumerated 
in the lists of Sch. 7. But the lists are so comprehensive that 
apart from personal laws it would be only extremely rare cases 
which would not be covered by them at all. 

Entry No. 21 of List II includes 'land, with rights therein, land 
tenures, including the relation of landlord and tenant, and the col­ 
lection of rents;' besides other categories. This itself has a wide 
scope. If the impugned Act were in pith and substance one for 
remission of rent, it would be impossible to exclude it from this 
entry. Entry No. 2 of List ll includes jurisdiction and powers of all 
Courts, with respect to any of the matters in that list. Accordingly, 
entries Nos. 2 and 21 read together would cover any restriction 
that may be imposed on the jurisdiction and powers of Courts, 
with respect to land, lancl letiUt'!§, f!lAtion cf landlord and tenant. 
and collection of rents. As there is no category in List I or List Ill 
which is similar to entry No. 21 of List IL the latter must be given 
a liberal interpretation so as to invest Provincial Legislature with 
full power to legislate with respect to them, so long as such legis­ 
lation does not conflict with any other provision. I am not prepared 
to hold that entry No. 21 must necessarily be confined to substan­ 
tive provisions and not to procedural law. Methods of collection of 
rent may be a matter of procedure and yet fall under this head. Pro­ 
visions as to registration of leases, functions of special officers in 
fixing rents and giving of certain notices, may well be procedural 
and yet fall within this entry. These are but a few instances. On 
the other hand, legislation, which affects the jurisdiction and powers 
ol civil or revenue Courts, would come under entry No. 2. Legisla­ 
tion affecting procedure in rent and revenue Courts would also fall 
under the same entry. But mere procedure in civil Courts will be 
outside those entries, and can only come under entry No. 4 of List 
Ille The result is that if the subject-matter is within entry No. 21, 
then restriction on jurisdiction and powers of civil and revenue 
Courts with respect to it would also be within the authority 0£ 
Provincial Legislatures. 1£. however, the matter itself is not within 
List II, then it cannot be brought under entry No. 2 0£ that List, 
which in express terms refers only to~matters in that List. 

Tenanc~ Law.-The defendants were thekadars, holding under 
a registered lease of proprietary rights, (including a right to 
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receive rents and profits), from the . landholders for a term of 
years on a fixed annual rent. The word tenant in the Agra Tenancy 
Act. exclud.es a thekadar, though certain specified provisions rela­ 
ting to tenants, including Ss. 73 and 7 4, also apply to them. 
(See chap. 13, Agra Tenancy Act. 1926). Outside that Act the 
United Provinces Government had no special power to interfere 
with the agreement between a landholder and his thekadar. The 
landholder would be entitled to enforce the liability of the thekadar 
to pay the rent. There are provisions for enhancement and abate· 
ment of rent, subject to certain limitations but with them the 
Government were not concerned; There was no power given to the 
Government themselves to order remission of rent in individual 
cases. Under S. 72, if remission of rent were granted by a Court on 
account of draught, hail, deposit of sand or other like calamity, 
then proportionate remission of revenue was to be ordered by the 
revenue authorities subsequently. S. 73 (1) was intended to cover 
the converse case. When for any cause the local Covernment, or 
any authority empowered by it, had in the first instance "remitted 
or suspended'' whole or part of revenue, a Collector, or if so em· 
powered by Government, a first class Assistant Collector, might 
order the remission or suspension of rents to an amount .. which shall 
bear the same proportion to the whole of the rent payable in respect 
of the land as the revenue of which the payment has been so remit· 
ted or suspended." Under Sub-S, (2), where revenue has been 
wholly or partly "released, compounded for or redeemed,'' remission 
or suspension of rent could be ordered by such authority and in 
accordance with such scale as the Local Government may by rule 
direct. This sub-section did not apply to the case where revenue 
had been "remitted or suspended." Sub .. S. (3) made this provision 
applicable to a thekadar. S. 74 (1) provided that an order "under 
Sub-S. ( 1) or Sub-S. (2) of S. 73" shall not be questioned in any civil 
or revenue Court. Sub-S. (2) provided that a suit shall not . lie for 
the recovery of any rent of which the payment has been remitted or 
suspended "in accordance with the provisions of S. 73." As already 
mentioned, tho High Co"rt in )fahammad Al)dul Qaiyum y, s,~r~&ary Qf 
State ( 1) interpreted these two sections as meaning that a civil suit 
would. be barred only if the order were in accordance with S. 73 that . ' 
is to say, if the remission ordered by the Collector were in propor- 
tion to the remission of the revenue. It further held that the aggriev­ 
ed landholder could sue for arrears of rent ignoring the order of 
remission, or•pay revenue under protest and sue the Go~ernment for 
refund under S.183, U. P. Land Revenue Act (III of 1901). 

The impugned Act-IE the Provincial legislature felt that the 
sections had been wrongly interpreted. by the High Court, it was 
open to it to pass a declaratory or explanatory Act, to make its 

·-------- -----· - 
(1) I.L.R. (1938) .All. 114. 
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intention clear. Such a legislation would, of course, have been 
retrospective in nature, and would have nullified the· eHect 0£ the 
High Court's ruling. No such course was followed and instead the 
impugned Act (U. P. Act XIV of 1938) was passed. The Preamble 
stated its object to be to .. regularize" the remissions of rent made 
.. before " the passing of that Act, which meant that certain orders 
already passed, which might have been irregular, were to be made 
regular by this Act. But in fact the provisions of S. 2 on the one 
hand fall short of the object by not attempting to validate any 
invalid orders that might have been passed before, and on the other 
hand they go beyond. the Preamble by making orders passed even 
after the Act equally unquestionable. They are in the following terms: 

"Notwlthstanding anything in the Agra Tenancy Act, 1926 ....•.... where rent 
has been remitted on account of any fall in the price of agricultural produce 
which \ook place before the commencement of this Act, under the order of the 
Provincial Government or any authority empowered by it in that behalf, such 
order, whether passed before or after the commencement of this Act, shall not 
be called in question in any civil or revenue Court." 

There are two provisos, the first limiting the amount to what 
may be ordered in the agricultural year in which the Act comes into 
lorce, and the other to the period of the seul~m~nt. The Aet wan 
to come into force when notified. 

~ 
Interpretation.- The intention of the Legislature has to be 

gathered from the language actually employed in the Act. For 
statutes which confer or take away legal rights, whether public or 
pr ivate,: or alter the jurisdiction of Courts of law, express and 
unambiguous words are necessary. No loopholes should be left for 
escape. The order of remission dealt with by the U. P. Act is not 
one necessarilv within the four corners of S. 73, nor is there any 
specific reference to that section. The language actually used can 
suggest that the section was intended to prevent the order of the 
Provincial Government, or any authority empowered by it in that 
behalf, from being questioned. In the main section, the word order 
is used only when referring to "the order of the Provincial Govern­ 
ment or any authority empowered by it in that behalf. " This is 
followed immediately by the words " such order etc." The word 
"such•• ordinarily means 'aforementioned'. The normal construction 
of the section would then imply that such order of the Provincial 
Government, or any authority empowered by it in that behalf, shall 
not be called in question. 

A reference to S. 73, Sub-S. (2) shows that where "'.'evenue has 
·been "released, compounded for or redeemed" (and not 'remitted' 
or 'suspended' as under Sub-S. ( 1) ] the Local Government can 
nominate an authority and make a rule fixing a scale according to 
which remission or suspension of rent may be ordered. The Govern­ 
ment had no power whatsoever to fix any scale for remission or 
suspension of rent where revenue had been •'remitted or suspended" 
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(1) I. L. R. 1938 All. 1H .. 
----..----------- -------·----------· -·- 

under Sub-S, (1 ). Nor can it itself make any order of remissions; it 
is the Collector who does so in each case under the statutbry autho­ 
rity conferred on him by Sub-S, (1 ). The Government can empower 
an Assistant Collector of the first class to act instead of the 
Collector, but the order of remission made by him also will not be 
"under the order of the Provincial Government" but under S. 73 ( l). 
It is probable that in issuing the notification containing a scale of 
remissions the distinction between the two sub-sections was over­ 
looked. At any rate for over seven years no attempt was made to 
approach the Legislature to validate such action. Similarly, when 
the bill was introduced. it was assumed that the Provincial Govern· 
ment itself could order remissions, and i't was on that assumption 
that the Legislature proceeded to enact that such an order should 
not be questioned. The words "under the order of the Provincial 
Government'' have no meaning so far as .S. 73 (1) is concerned, On 
this interpretation, the section would be wholly ineffectual, because 
in a suit for arrears of rent the landholder is not challenging the 
scale which the local Government was pleased to lay down, amount­ 
ing at best to instructions to Collectors, but is challenging the 
order of the Collector or .the Assistant Collector, passed under 
statutory authority, 'on the ground that it was not in accordance 
with S. 73, his suit not being barred under S. 7 4. 

A majority of the learned JudKea of thQ l-ligh Court have ex­ 
pressed the opinion that the real object of the U. P. Act was not 
what it purports to suggest. Iqbal Ahmad, J .. has remarked: 

"Here again the substance of the section, apart from its form, is to regularize 
and validate irregular and invalid orders as to remissions of rent passed by the 
provincial executive. There is, therefore, no escape from the conclusion that by 
the impugned Act, validity is given to wholly arbitrary and invalid orders al· 
ready passed or to be passed in future by the executive authorities." 

He has again remarked: 
" Now a scrutiny of the impugned Act as a whole leads to the irresistible 

conclusion that it was designed to, and does in substance, though not in form, 
validate the invalid orders as to remissions passed by the provincial executive 
•..... In short the impugned Act, though disguised as an enactment regulating 
procedure, is, in faet and substance, an enactment regularizing illegal execu­ 
tive orders. It is a disguised and co-lourable legislation intended to serve the 
purpose indicated above, and this is not permissible." 

Bajpai J. has said: 
"The Act pretends to deal with procedure only for it attempts to regularize 

the remission: of rent and says that certain orders :. of the Provincial Govern­ 
ment shall nos be called in question in any civil or "revenue Court, but this is 
only a masquerade and the real purport of the Act is to take away the rights 
of the landlords which were contained in Ss. 7i and 74, Agra Tenancy Act., as 
interpreted by this Court in Muhammad'•.Abdul· Qaiyum v , Secretary of State (1). I 
therefore feel inclined to hold that the ~Ad does:not.deal merely with· matters 
of procedure but deals with substantive rights as well." 
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Ismail, J. has not expressed any such opinion. 
Past orders-As regar ls past orders, S. 2 does not contain any 

substantive provision whk h would even imply that the orders were 
in fact valid or were beinv r. ade valid. Nor is there any mention 
that the liability of the te na r it to pay the rent remitted has ceased , 
and the right of the landho der to realize it has been extinguished. 
It merely attempts to create a bar against the question being agitat• 
ed in a civil or revenue Co: rr t. This is quite a different thing from 
a substantive provision val dating any order that might have been 
passed in contravention o the provisions of S. 73~ Agra Tenancy 
Act. The opening words ·'Notwithstanding anything in the Agra 
Tenancy Act, 1926" do ·1ot amount to an alteration. repeal or 
modification of S. 73 of t_h tt Act. Indeed. not only was S. 73 not 
mentioned in this Act as }, aving been repealed - by it, but was actu­ 
ally repealed later by Act XVII of 19381 which came into force in 
December of that year. a is possible to conceive of cases, £or 
example, where the whole rent has been paid with mutual consent, 
where the landholder would not stand in need of suing for it, so as 
to be compelled to call in question the order of remission. His 
right has not been extingu isbed, only bis remedy in a Court_ ol law 
is barred. The essence of the landholders' grievance is that the 
Government made them give up their rents in part without in 
their own turn making compensation to them by giving up a pro­ 
portionate amount of the revenue. The atlege d illegality of the 
order of remission arises from the circumstances that the Provincial 
Legislature prevents them from challenging the illegal action of the 
Government. 

Future ord~rs.-The limit to which the past orders of remission 
had gone was perfectly known. But as regards future orders, the 
scope oE S. 2 is very wide. The Government could up to June 1939 
(and later if the notification were delayed), issue any order of remis­ 
sions that it chose. Such an order would be operative irrespective of 
the extent 0£ the remission, even up to the remission of the entire 
rent, irrespective of the period of remission, as it can be continued 
even up to the expiry of the settlement, and also irrespective of the 
amount of remission of revenue, even to the extent of there being no 
remission of revenue at all. 1£ it is a valid Act, it enabled the Pro­ 
vincial Government to issue an order directing Collectors to remit to 
all the tenants the whole of the rents for the entire province for the 
remainder o] the period oE the settlement, while not remitting any 
revenue at all. This would mean that landholders would be com· 
pelled to pay revenue to Government, although they would be pre­ 
vented from realizing any rents at all from their tenants. For all 
practical purposes. this would amount to an~ extinction of the rela­ 
tion of landlord and te~~~t f~n ih~ time being. Su~h a measure j§ 

.. ....... . ' '. . .. .: ~ . .. 
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(l) (l8~2) 1 A. C, 829. 

highly inconceivable, and yet it is not beyond all possibility that a 
Government, bent on abolishing zamindari rights, may resort to it 

- under the authority of this section. In spite of the confiscatory 
powers exercised by the Government, no remedy, whatsoever would 
be open to the aggrieved landholders in any civil or revenue Court 
to which alone they can have recourse. This section would therefore 
invest the Provincial Government with full powers to do what they 
like, no matter to what extent the 'contract between a landholder 
and his lessee is disturbed. Such a drastic interference may well in­ 
fringe the proprietary rights possessed by. landholders, and may also 
in an extreme case amount to a flagrant breach of the agreement 
entered into by the Government at the time of the settlement for its 
duration. Of course, no Act can be invalidated on the mere ground 
that it may possibly be abusedi but in order to see in which list it 
falls, its provisions have to be examined in their full scope. 

"With.respect to''-The crucial point in this appeal is whet-her 
this section can be held to be "with respect to" any of the matters 
mentioned in entry No. 21 of List II, in particular, land, relation of 
landlord and tenant, and collection of rents. The words "with res· 
pect to" are not necessarily the exact equivalent of ' relating to' or 
'connected with.• These words may not ·include a case where the 
subject of legislation is only remotely related or very indirectly 
connected with the matters mentioned in the categories. An Act 
may principally be with respect to some other subject and yet i~ 
may incidently relate to one under consideration. The mere fact 
that there is a slight, remote or indirect relation or connexion. 
would not be sufficient to answer in the affirmative the question 
whether it is with respect to such subject. It is not enough that it 
should in its working somehow overreach that subject. It has to be 
seen whether it appertains to such matters substantially and direct· 
ly, and not only whether it would· in actual· operation affect any 
such matters in an indirect way. Again, a provision of law may be 
partly in one category and partly outside it. The mere fact that it 
is partly in that category would not suffice for making it valid if it 
is ultl'lz fJi,sR with regard to the other portion, When the q"ootion 
is whether any impugned Act is within any of the three lists. or in 
none at all, it is the duty of Courts to consider the Act as a whole, 
and decide whether in pith and substance the Act is with respect to 
particular categories or not. This can be inferred only from the 
design and f)Urport of the Act as disclosed by its language and the 
effect which it would have in its actual operation, 

Their Lordships of the Privy Couneil have repeatedly stressed 
the fact that we must look to the pith and substance ~f the Act in· 
order to ascertain its true nature and character. As laid down in 
Russel v. Reg (1 ), 
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(7) I.I., .R.. (1938) AIL lH. 
Vol. 5'-56 

"the true nature and character of the legislation in the particular instance under 
discussion must always be determined, In order to ascertain the class of subjects 
to which it really belongs." 

In Attorney•Gene-ral for Canada v. Attorney-General f or Ontario ( 1 ) 
Lord Atkin laid down : 

" In other words, Dominion legislation, even though it deals with Dominion 
property, .may yet be so framed as to invade rights within the province, or 
encroach upon the classes of subjects which are reserved to provincial compe­ 
tence. It is not necessary that it should be a colourable device, or a pretence. 
If on the true view of the legislation it is found that in reality in pith and sub· 
stance the legislation invades civil rights within the province, or in respect of 
other classes of subjects otherwise encroaches upon the provlncial field, the 
legislation will be invalid." 

As it was found that the impugned Act was in pith and sub­ 
stance an Insurance Act, affecting the civil rights of employers and 
employed, it was held to be ultra vires, In Attorney·General for 
British Columbia v, Attorney-General Jo1- Canada (2) Lord Atkin, 
after pointing out the limitation on the plenary power of the Domi­ 
nion that Parliament '' shall not in the guise of enacting criminal 
legislation in truth and in substance encroach on any of the classes 
of subjects enumerated in S. 92,'' though there would be no obiec .. 
tion i.f there were a genuine attempt to amend the criminal law, 
remarked: 

" In the present case there seems to be no reason for supposing that the 
Dominion are using the criminal law as a pretence or pretext, or that the Legis­ 
lature is in pith and substance only interfering with civil rights in the province." 

In Attorney-General for British Columbia v. Attorney-Genet"al for 
Canada (3), Lord Atkin after agreeing with the view that the sec· 
tions said to be severable were in fact incidental and ancillary to 
the main legi1lt1tiQn, remarked : 

" As the main legislation is invalid as being in pith and substance an 
encroachment upon the provincia l r igh ts the section referred to must fall with 
it as being in part merely ancillary to it." 

In Shannon v. Lower Mainland Dairy Products Board ( 4) Lord 
Atkin's remark was quoted : " lt is well established that you are 
to look at .the ' true nature and character of the legislation,' Russel 
v, Reg (5) the pith' and substance of the legislation':' See also In the 
matter of C. P. & Berar Sales of Motor Spirit & Lubricani« Taxation 
Act, 1938 (6). 

Section 2.-The question raised in Muhammad Abul Qaiyum v, 
Secretary of State (7) was .not a constitutiona I one, but merely turn· 
ed on an interpretation of Ss. 73 and 74 of the old Ar,tra Tenancy 
Act. I ts soundness has not been questioned before us, and I can 

(1) (1937) A.O. 355 at p. 367. (4) {1938) A.C. 708. 
(2) (19S7) A.O. 368. (5) (1882) 7 A.C. 829. 
(3) (1937) A.C. 377 at p. 389. (6) (1939) F .C.R. 18 at p. 95- 

(1938) 2 F .L.J. 6 at p, 65! 
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{l) I.L.1{. 1938 ~All.jll4. 

only assume that the previous order of remission of rent as. held 
therein was ultra vire» and illegal. Had the previous order of 
remission ofrent been merely irregular, as not being in strict eon­ 
formity with the existing law, but without any absence of iurisdie­ 
tion in the authority issuing it, for instance, when some mistake in 
the calculation of the ratio is made or there h.as been any other defect 
of procedure, then S. 2 of the. impugned ~ct would certainly be 
with respect to "the collection of rents," so far as such orders 
are concerned, and it would be intra vi-res.'. 

If the order of remission, which the impugned Act attempts to 
make unquestionable, was in fact wholly ultra vir es and totally void 
issued.by an authority not at all competent to do so, .with a view 
not only to benefit the tenants but also to protect Government 
off icers azainst any suit for demazee that may be brought on account 
'a£ their illegal orders, or protect the Government in a suit brought 
against it under S. 183, U. P. Land Revenue Act, (Ill of 1926), [as. 
suming that the suggestion made in Muhqmmad Abdul Qaiyum v, 
Secretary of State ( 1 ), was correct];' then the U. P. Act which merely 
prevents such an order from being questioned in a civil or revenue 
Court, would not be so much with respect to "collection of rents," 
as with respect to "validating void orders." There is a clear distinc­ 
tion between challenging the legality of an order in the sense that for 
non-compliance with certain provisions of law it is .invalld or in. 
effective, and challenging the authority, power or jurisdiction of the 
person or body, who issued that order. In the latter case the chal­ 
lenge is much more than merely calling in question the order itself. 
It is an assertion that the act of that authority or body was itself a 
nullity and no more binding than the act of a man in the street. If 
the U. P, Act, which obviously falls short of validating previous 
illegal and void orders, is principally for preventing illegal orders 
from being called in question, then it is more substantially with res· 
pect to validating such illegal orders than with respect to the matter 
tg whi~h th9se orders had originally related. In such a fW~s~ it W91rdd 
not fall solely within the categories "relation of landlord and tenant" 
or "collection of rent." ' 

Further more, the impugned Act is not confined to the orders of 
remission previously passed, but goes further and provides that even 
all future orders of remission, regardless 0£ the fact whether they 
are or not authorized by any law or are contrary to any existing 
laws, shall beeunquestionable. This is inextricably interwoven into 
the whole scheme so as not to be separable. The whole purport of 
the Act is indirectly to invest the Provincial Government with very 
extensive powers to pass any order of remission which it chooses to 
do even to the extent of stopping all payments of rents. It thus con· 
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(2) (1939) F. C. R. 18. (1) (1921) 2 A.O. 91. 

fers in an indirect way a wide power on the Government or autho­ 
rity empowered by it to pass in the future even arbitrary orders for 
remission, with or without authority, in utter disregard of the 
existing legislation. If a Legislature cannot itself enact a wholesale 
deprivation of legal rights, then, it cannot by enactment adopt the 
device of appointing an authority invested with such powers. What 
the Legislature cannot do directly, it cannot do indirectly': Great West 

. Saddlery Co. v. Reg ( 1 ). But if it can so enact then the possibility of 
the power being abused in future cannot invalidate the Act: See In the 
matter of C. P. & Berar Sales of Motor Spirit & Lubricants Taxation Act, 
1938 (2). It seems to me that S. 2 goes beyond the subject of remis· 
sion of rents. In pith and substance, it is an Act not only with res· 
pect to "the relation of landlord and tenant" or the "collection of 
rents,'' but is also with respect to conferring on the Provincial Govern­ 
ment very extensive powers of interference with the legal rights of 
landholders in their lands. But the category of "Iand" in entry 
No. 21 of List II includes rights in and over land, and is also with­ 
in thf; exclusive authority of the Provincial Legislature. Even if by 
any chance the impugned Act were indirectly with respect to assess· 
ment oE revenue, it will fall within entry No. 39, and be still in List 
U. We are not concerned with any unfairness or injustice of the 
legislation, nor with any injury that may be caused to private rights 
so long as there is authority to pass it. The only protection available, 
even though of a limited character, is that contained in S. 299 (3), 
Government of India Act, requiring a previous sanction of the 
Governor, and if that is gone then a representation that assent 
should be withheld. It would be too late to object afterwards. The 
want of a previous sanction of the Governor in the present case 
is cured· by the assent given to the Act subsequently. In view of 

, the fresh tenP.7;1~1 Iegialation that came into effect in the United 
Provinces later, the present case is. probably the last pending case 
in which this difficult point has to be decided. 

Pending action.-The learned Advocate for the plaintiffs has in 
the last resort sought to support the·decree ofthe High Court on the 
ground that the impugned Act did not apply to the pending action 
at all. Unfortunately, this point was not raised or argued before 
the High Court; nor is this a constitutional question. But, if we 
overrule the High Court, We cannot direct it to modify its decree 
in the light of that Act without disposing of this plea. In that 
case we must either ask the High Court to do so, or decide the 
point ourselves. 

Undoubtedly, an Act may in its operation be retrospective, anCI 
yet the extent of its retrospective character need not extend so far 
as to affect pending suits. Courts have undoubtedly leaned very 
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. (4) (1923) 2 K. B. 193. 
· (5) (18 62) 31 L. J. Ex. 230. 

(6) (190)5 A. C. 369. 

(1) (1848) 2 Ex. 22. 
(2) ( 1909) 1 K. B. 310. 
(3) {1922) 39 r. L.R.128. 

strongly against applying a new Act to a pending · action, when the 
language of the statute does not compel them to do so. It is ·a 
well recognized rule that statutes should, as far as possible be so 
interpreted, as not to affect vested rights adversely, particularly 
when they are being litigated. When a statute . deprives a person 
of his right to sue or affects the power or jurisdiction of a Court in 
enforcing the law as it stands, its retrospective character must be 
clearly expressed. Ambiguities in it should not be removed by 
Courts, nor gaps filled up in order to widen its applicability. It is 
a well established principle that such statutes must be construed 
strictly and not given a liberal interpretation. 

In Moon v, Durden ( J) a new Act (Gaming Act. 1845), which was 
passed while an action was pending, was held not to be retrospective 
in its effect so as to defeat that action, even though S. 18 had said, 
"no suit shall be brought or maintained for recovering money etc." 
The alternative "or maintained" .would ordinarily have been held to 
be applicable to a pending suit. Nevertheless, Par ke, B. remarked : 

"It seems a strong thing to hold that the Legislature could have meant that 
a party who under a contract made prior to the Act had as :perfect a title to 
recover a sum of money as he bad to any of his personal property, should be 
totally deprived of it without compensation." 

Similarly, in Smithies v. National Union of Operative Plasterers (2) 
S. 4 Tracie Disputes Act. 1906, was ~nterpr~ted as not preventihg 
a Court from disposing of an action begun before the passing of that 
Act, although S. 4 had enacted : ''an action for tort against a 
trade union shall not be entertained by any Court." Again in 
Beadlin(J v. Goll (3), the Gaming Act, 1922, which: had repealed a 

. section of an earlier Gaming Act, was held. by the Court of Appeal 
not to operate to put an end to the pending action, even though it 
had enacted that "no action for the recovery of money under the said 

. section shall be entertained by any Court." In Henshall v, Porter ( 4) 
the Court went further and held that the Gaming Act of .1922 
did not prevent the bringing of an action under the repealed section 
ol the older Act, even after the date when the Repealing Acl came 
into force in respect of a cause of action which hacl arisen before 
that date. In Thistleton v. Prewer (5) followed in subse­ 
quent cases, it was held that S. 32, Medical Act, 1858, (C. 90), did 
not apply to an action for medical services begun before that date, 
but tried after it, although the section had enacted that no person 
should after 1st January I 859, recover any charge for medical treat­ 
ment unless ge shall prove at the trial that he was on the Medical 

. Register. The case in Colonial Sugar Refining Co. v. Irving. (6) was 
pending when the Commonwealth of AT.tstralia Constitution Act, 

[53 L. W. • . • f, t... t ' I ."' ' ~,· •'\ • ,., 'l ,1. • • 
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(3) 1939 F .C.R. 193. 
<•> 63 I. A. 47-4S L.W. 386 (P.C.) 

(1) 50 All. P65 (F .B.). 
(2) -69 Cal. aw. 

which in express terms refer to a pending suitr In Mukherje~ v. Mst.. 
Ram Ratan. Kuer (4), the new Bihar Act had express words to the 
effect that all transactions from 1910 shall be deemed to be valid. 
which if applicable to the appeal would take away the appellant's 

suit,'' 

1900, came into force, under S. 73 ol which a decision of a Court 
of any State, from which an appeal would have previously lain to 
the Queen in Council, became appealable only to the High Court. 
At p. 372, Lord Macnaghten, while considering whether an appeal 
lay to the Privy Council, laid down the general principles applicable 
to the retrospective character of a legislation and remarked : 

"On the one band, it was not disputed that if the matter in question be a 
matter of procedure only, the petition is well founded. On the other hand, if it 
be more than a matter of procedure, if it touches a dght in existence at the 
passing of the Act, it was conceded that, in accordance with a long line of 
authorities extending from the time of Lord Coke to the present day, the appel­ 
lants would be entitled to succeed. The Judiciary Act is not retrospective by 
express enactment or by necessary intendment." 

lt was further remarked: 
"In either case there is an interference with existing rights contrary to the 

wen known general principle that statutes are not to be held to act retrospeoti­ 
vely unless a clear intention to that effect is manifested." 

This view was of course followed by a Full Bench of the 
Allahabad High Court in Ram Singha v, Shankar Dayal (l).. In 
Suleman Quadfr v, Salimullah Bahadur (2), their Lordships had to 
consider tbe eHect of the Mussalman Wakl VaHcladng Act, (VI 
of 1913) of which the Preamble had expressly stated : 

"Whereas doubts·bave arisen regarding the validity of wakfs created by 
persons professing the Mussa Iman faith ; and whereas it is expedient fo 
remove such doubts;" 

Section 3 said : ·,,It shall be lawful.. to create a wakf, 
etc." ; and S. 4 said: ''No such wakf shall be deemed to be invalid 
etc." Their Lordships held that the Act could not be construed as 
validating deeds executed before its date. In this case the Act had. 
been passed even before the suit had commenced. No doubt in 
Shyamakant Lal v. Rambhajan. Singh (3 ), this Court applied a new 
Bihar Money-lenders Act (VI I of 1939) which came into force after 
the filing of· the appeal. But S. 13 expressly said: "When an applica­ 
tion is made before or~ alter the commencement of this Act, etc." 
Since th en S. 7 of the new Act has been consistently applied in all 
the Bihar cases, even in suits pending in appeal. But' here again S. 7 
contains the words, 
uin any suit brought by a money-lender before or after the commence- 
ment of this !ct in respect of a loan ad\'A!'t~~d b~fon ~! AftM thti Mmmtno~· 
ment of this Act or in any appeal or proceedings in revision arising out of such 
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right altogether. Their Lordships held that· in view of that enact· 
ment the appeal should not be allowed. In Quilter v. Mapleson ( 1 ), a 
new Act had come into. force, S. 14 of which made the section appli• 
cable to old leases as well, and which clearly deprived the landlord 
of a right to claim forfeiture. In that case the landlord had not till 
then re-entered. The Court of appeal applied the new Act on the 
ground that appeals had the character of re-hearing and the appel­ 
late Court could make such order as ought to be made according to 
the state of things at that time. 

As already mentioned, the landholders in the present case 
ignoring the order of remission had claimed the full amount of the 
arrears of rent from the very beginning. Even in the second appeal 
before the High Court, they hadchallenged the order of remissions 
of rent in grounds Nos. 2, 3 and 6 of their memorandum of appeal. 
several years before the imgugned Act came into force. They had 
already called the previous order in question, and that plea was 
already before the High Court for. consideration. The Legislature 
was presumably aware of the previous decision in Muhammad Abdut 
Qaiyum v, Secretars of State (2) and must also have been aware that 
numerous other suits for arrears of rent must be pending. And yet 
no express words were put in the impugned Act to show that it 
should apply to oil action a pending in ~ppet\l, F urth~r th~ provi· 
sions that no such order shall be called in question has a certain 
amount of ambiguity in it and leaves it doubtful whether only the 
parties are prevented from questioning the .order or even the Court 
is debarred from ignoring it as having been issued by an unautho­ 
rized body, and enforcing the law , that has not been repealed or 
amended by the U. P. Act. Of _course, no such bar would exist 
against the Federal Court ; but in declaring what decree should be 
passed by the High Court it cannot ignore such a bar if it exists. 
In view of the trend of judicial decisions already referred to, I am 
of the opinion that the impugned Act was not applicable to the 
appeal pending before the High Court. The decree of the High Court 
muat therefore stand and this appeal should be dismissed. 

Vara.dachariar J.-The constitutional question arising for deci• 
sion in this appeal relates to the validity of the Regularisation of 
Remissions Act(XIV of 1938) passed by the Legislature of the United 
Provinces. A Full Bench of the Allahabacl High Court held the 
Act to be ultra oire« that Legislature. All the three learned· J udges 
who constituted the Full Bench were of the opinion that as the Act 
attempted to legislate with respect to a period anterior to the elate 
of its enactment, a period during whi~ another valid Act was in 
force. it contravened the provisions of S. 292, Constit.ution Act. 
One of the learned Judges (Iqbal Ahmad, J.) based his conclusion on 

(1) (1882) 9 Q. B. D. 672. (2) I. L. R. 1938 All. 114. 
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(1) 50 "Mad.:34•24 r, W. 738. 

an additional ground 'Viz., that -the impugned legislation was not 
one made "with respect to any of the matters enumerated in List II'' 
of Sch. 7 to the Constitution Act nor even one with respect to one 
of those enumerated in the List I I I. The circumstances that led up 
to the impugned legislation and to the attack on its legality have 
been stated in the judgments just delivered. Reference has also there 
been made to the stage at which the Government of the United Pro· 
vinces came to be impleaded as a party to this litigation and to the 
fact that this appeal has been preferred not by the original defend· 
ant but by the Government of the United Provinces. 

At the hearing of this appeal, the learned Counsel for the 
plaintiffs-respondents took a preliminary objection to the maintain­ 
ability of the appeal by the Government of the United Provinces. 
He contended that there was no decree in this case against that 
Government. that the Government was not aggrieved or affected by 
the decree of the High Court and that it accordingly had no locus 
siandi to prefer the appeal. Though S. 205, Constitution Act, 
provides in general terms that " any party '' in the case may 
appeal to !he F ecleral Courl lhe l!!rrtea Ceunsel mnint&i!!ed that 
these general words must be limited in the manner in which S. 96, 
Civil Procedure Code, has been limited, and he argued that the 
mere fact that the United Provinces Government had been formal­ 
ly . impleaded as a party in the second appeal would not give 
it a right to appeal to this Court, He further said that where 
a person who ought not to have been impleaded had been impro­ 
perly added as a party by the Court, such person should not 
be regarded as a party competent to prefer an appeal and he insist• 
ed that on the admitted facts of the case the order of the High 
Court impleading the United Provinces Government as a party to 
the second appeal should be held to be unwarranted and without 
jurisdiction. In support of his contention that the United Provinces 
Government should not have been added as a party, he relied on the 
observations of a learned Judge of the Madras High Court in 
Prayaga Doss Jee V aru. v, Board of Commissioners Jar Hindu Relioious 
Endowments, Madras (1 ), and of the Court of_. appeal in England in 
Moser v. Morsden (2). He invited attention to the fact that even the 
allegations made in support of the petition filed in the High Court 
to join the United Provinces Government as a party did not attempt 
to bring the case within 0. 1, R. 10, Civil Procedure Cede., or sug• 
gest that the Government was at least a "proper " (H not ''neces· 
sary'') party to the proceeding· and he contended that the alleged 
desire or intention of the Government to take the case on appeal to 
the Federal Court which was -all that was set. out in the petition 
was no ground for impleading it as a party. The)earned Advocate- 
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(3) 55 .All. 825. 
(4) (18~~} 1 cs, 487, 

(1) 50 Mad. S4::sH L.W. 738. 
(~) 4.l.R. 1~19 Ma,d. 443·~~ ~.w. ;~;t. 

General of the United Provinces relied on the circumstance tha,t 
his petition was not opposed before the High Court ; to this, the 
learned Counsel for' the plaintiffs replied that even if the absence o( 
opposition should be held to amount to consent, such consent could 
not cure a defect of jurisdiction and th·at such consent would not 
in any event give the United Provinces Government a right of appeal 
which it did not otherwise possess. 

I am free to admit the force of some of these contentions. The 
circumstances that some of the observations in Prayaga Doss Jee 
V aru v. Board of Commissioners for Hindai Religious E·ndowments, 
Madras ( 1) have been doubted by another learned Judge of the same 
Court in Secretary of State v. Murugesa M'ltdaliar(2), does not seem to 
me to carry Dr. Aathlft! very far. A~ain it is true that in Mt, 
JaimaZa Kun.war v, Sahara·npur (3) the Court observed that the power 
to add parties had not always been limited to cases falling within 
the language of 0. I, R. 10, Civil Procedure Code, but an examina­ 
tion of the facts of that· case and of the decisions referred to in that 
judgment will show that in these cases, the person added was 
not really a third party but one who on some recognized principle 
would be bound by the result of . the litigation. In Moser v, 
Marsden (4), the Court of appeal (in reversal of the trial Court's 
order) dismissed the application of the third party, even while re­ 
cognizing that that party might be "Indirectly" affected by the 
result of the case. The allegation. made in support of the petition in 
that cas~ was that the Jelendant on record •~will not contest tbe 
case properly" and yet Kay., L. J. was content to answer "we cannot 
help that.'' It however appears to me that in a case like the present 
it will not be right to regard the State as standing for.all purposes 
on the same footing as a private third party. Its character as the 
guardian of the public interests cannot be ignored and it will not be 
right to limit its interest in a litigation strictly to cases in which 
its pecuniary or proprietary interests or the interests of the public 
revenue are involved. 

In most of the Indian decisions bearing on the question of [oind­ 
er of parties, the discussion has had to proceed within the limits 
imposed by the language of the relevant statutory provisions which 
were in the main intended to deal with private parties. The posi­ 
tion of the King as parens patriae has long been recognized in 
this country ; but the extent to which the King's Ia w officer is entj­ 
tled to initiate or .intervene in proceedings in Courts "to see that 
justice is done to every part of thJ King's subjects" (as it is express· 
ed in the old English authorities) has maver been clearly or suffi· 
ciently defined. As early as in 53 Geo. Ill, Chap. 155, .provision 
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Vol. !>)-59 

was made authorizing the Advocate-General in this country to take 
such proceedings as His Me ies ty's'Attorney-General may take in the 
Courts of Equity in Eaglen- l (3. 111 ). This section was at one time 
interpreted by the Supreme Court in Madras as authorizing the 
Advocate-General to represent the Crown only in cases involving 
the pecuniary interests of t he Crown. But this narrow interpreta­ 
tion was not endorsed by the Judicial Committee : see Attor·ney· 
General v, Brodie (1) a case relating to a charity. The section was 
reproduced in successive Covernment of India Acts up to 1919 (see 
S. 114, Government of Ind .a Act of 1919) ; but in the Act of 1935 
neither S. 16 nor S. 55 follows the same lines. Barring Ss, 91 and 
92,.Civil Procedure Code of 1908, relating to public nuisances and 
charities and special provisions like S. 26. Patents and Designs Act, 
1911, and S. 39, Lunacy Act, 1912, there are at present no specific 
provisions in the Indian statute book empowering the Advocate· 
General to institute or intervene in any proceedings in the Civil 
Courts. And it cannot even be said that a well-defined course of 
practice has grown up as to the cases or circumstances in which 
the Advocate•General is entitled to intervene or to be impleeded a1 
a party, apart from his representing the Crown or 'the Secretary of 
State in suits in which either the Crown or the Secretary of State 
happens to be a party. Even in England, the distinction between 
cases in which the Attorney-General figures as a party and cases in 
which he only intervenes or is merely heard does not appear to be 
very clearly marked. 

The Indian Procedure Code does not contemplate the Advocate· 
General " intervening'' without himself or the Secretary, of State 
being a party to the suit. The result is that even in proceedings 
similar to those in which the Attorney .. General will merely inter­ 
vene, according to the English or the Dominion practice, the. same 
result has to be attained in this country by impleading the Govern• 
ment as a party. The new Constitution Act (taken with the adap­ 
tation of S. 79, Civil Procedure Code) has introduced a further 
complication as a result of the provision that in suits by or against 
the Crown, the Governor .. General should be named as the 
plaintiff or the defendant in certain cases, that in certain other cases 
the Provinces should be so named, and that in a third group 0£ cases 
the Secretary of State's name should be .stated. But in whatever 
form the cause title may run, the theory is that the Crown is the 
party. It may be added that even when the Attorney-General figures 
as the party in England the theory is that the Crown is a party to 
the litigation through him : See Attorney.General v, Logan (2) and 
Attome;y·General v. Cockermouth Local Board (3 ). Such being the state 

(1) 4i M. I. A. 190. (2) (1891) 2 Q. B. 100 at p, 106. 
~S) (1874). 18 Eq. 17~ at p. 176, 
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(3} (1921) 2 Ch. 533. 
-<4J 58 Cal. 801. 

(1) (1899) .1 Ch. 494. 
(2) (1920) A. C. 358~ 

·of the law and of precedents as to the position of the Government 
'in this -country or the Advocate-General in relation to proceedings 
in Courts, it seems to me that when a question like the present one 
is raised. it must he decided on broad grounds of justice and con· 
venience and not merely as turning on the interpretation of a par ti­ 
cular rule in the Civil Procedure Code, 

If the practice in England is to be treated as affording any guid­ 
ance here, it may be useful to refer to two instances. In Ellis v. Duke 
of Bedford ( 1 ), the Court of Appeal directed the Attorney-General to 
be added as a party defendant to. an action in which certain plaintiffs 
sued on behalf of themselves and of other growers of fruit, flowers, 
vegetables, etc., to enforce certain preferential rights to stand in the 
Covent Garden market. The Lord of the market was the sole original 
defendant. The action did not relate to a charity nordid it arise out 
of a public nuisance. The Court of Appeal nevertheless held that the 
Attorney-General must be before the Court ''to represent the public 
as against the alleged preferential rights of the growers." This 
direction was referred to with approval by the Judicial Committee 
in Esquimalt and Nanaimo Railway Co. v. Wilson. (2). In In re Cham­ 
berlain's Settlement (3). P. 0. Lawrence, J. directed the addition of 
the Attorney-General as a party to a proceeding in which the point 
for decision was whether a tenant for life had forfeited his interests 
under a particular settlement by reason of his having become a 
.. German National" within the meaning of the Peace Treaty Order 
of 1919. The tenant for life objected to the addition of the Attorney. 
General, but the learned Judge overruled the objection, not merely 
on the ground that the interpretation of the treaty was a matter 
which concerned the Crown but also on the ground that the ques· 
tion raised was one, "which may affect a large section of the British 

. public," 

I find it difficult to say whether and if so how the same course 
could have been adopted by a Court governed by tbe Civil Proce· 
dure Code in this country and whether according to the processual 
law obtaining in this country the Government or the Advocatc­ 
General will be the proper party to be irnpleaded, if the principle 
of the above decision is to be followed here. A decision of· a 
learned Judge of the Calcutta High Court seems apposite here, In 
In the goods of Bholanatb <Pal ( 4), the Advocate-General sought to 
intervene on behalf of the Secretary of State in a Succession Certifi· 
cate Proceeding with a view to contend that the High Court on its 
original side could only grant letters of administration but not a 
succession certificate. It is possible to fUggest that the interests 
of Government revenue were concerned here, be-cause on the issue 
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of letters, of administration succession duty might be payable on the 
whole estate, whereas a succession certificate could be limited to: 
particular debts and the duty payable to Government corresponding· 
ly reduced. But the learned Judge (Remfry J.) did not merely hear 
the Advocate-General on the question of jurisdiction or Court-lee, 
but added the Secretary of State as a party. The very circumstance 
that in the present case the High Court thought ·it proper to issue 
notice to the Provincial : Government involves a recognition of the 
fact that the Government was interested in the question raised­ 
presumably as representing the large class of subjects for whose 
benefit the Act was intended-though its interest may be' limited to 
the general question, viz., the validity of the ·enactment. There was 
also the fact that the remission whose legality was in question had 
been granted under the orders of the Provincial Government. 

It is not ·however necessary for me to consider at this stage 
what this Court should do if it had in the: first instance to deal with 

1the application made by the United Provinces Government to the 
High Court in this case; nor does it seem to me useful to speculate 
what the High Court itsell would have done if the application ol 
the United Provinces Government to be joined as a party had been 
opposed by the plaintiffs. 1 am not prepared to go so far as to ignore 
the fact that the High Court has impleaded the United Provinces 
Government and that this course has been adopted with the consent 
(express or implied) of the plaintiffs. In my opinion, there is no 
case here 0£ a defect of jurisdiction in the sense in which it is said 
that consent cannot cure a defect 0£ jurisdiction. It is true that in 
Moser v, Marsden (1) Lindley, L. J. observed that the question was 
not one of "discretion but of jurisdiction". But as the antithesis 
shows, the learned L. J. apparently had in mind the difference bet· 
ween the decision of the question of joinder on the interpretation 
of a rule of law and a direction given by the lower Court in the 
exercise of its discretion, bacause in the latter case the Court' of 
Appeal would generally be reluctant to interfere. It may even be 
regarded as a case of excess of jurisdiction within the meaning of 
S. 115, Civil Procedure Code, but that will not make the order void 
in the sense that it may be ignored or treated as if it had never been 
passed. In Prayaga Doss Jee V aru v. Board of Commissioners for Hindu 
Religious Endowments, Madras (2), the learned judge intimated that but 
for the opposition of the plaintiff he might have directed the addi­ 
tion of the Secretary of State as a party. To the suggestion that the 
expression "any party'' in S. 205 (2). Constitution Act, must be 
limited on the lines on which the generality of the language of S •. 96. 
Civil Procedure Code., has been limited by decieions, the answer is 
furnished by the difference in language bet ween the two provisions. 
S. 96. Civil Procedure Code, does not in terms say who is entitled 

(1) {1892) 1 Ch 487.. (2) 50 Mad._34-24 L. w. 73S~~ 
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to prefer an appeal. But according to the Code it is the " decree" 
that has to be appealed against. The decisions have therefore laid 
it down as a matter of inference that a: party adversely affected by 
the decree is the only person entitled to appeal. It was however 
realised that a rule so limited might cause hardship in some cases. 
An extension was therefore made by conceding a right of appeal to 
a party who might be bound by a finding in the judgment, though 
there was no decree against him: see the cases reviewed in Hara­ 
chandra Das v. Bholanath Das. ( 1 ). S. 205, Constitution Act, provides 
for an· appeal ''from any judgment. decree or final order" +-an ex­ 
pression which has received varying interpretations-and Sub-S. (2) 
of the section ·enacts that "any party in the case may appeal". Why 
should this express provision be qualified by adding the words if ad- 
W,S!Jl~ affected bj'· tht deaee ? It may be taken ea a matter of "com· 
men-sense that there can and will be no appeal when there is nothing 
to appeal about" : See Krishna Chandra Goldar v. Mohesh Chandra 
Saha (2). But why limit the grievance to a grievance about the· 
deeree P Even on the footing that the general language of S. 205 (2) 
may or must be limited in some manner, it seems to me that its 
scope ought not to be unduly narrowed so far as the Government 
{whether Central or Pr ovincial) in this country is concerned. The 
section is principally concerned with the determination of constitu­ 
tional questions though arising in a litigation between private 
parties. The Government stands in a peculiar situation : it has no 
doubt pecuniary or proprietary .intereata in one sense, but in another 
aspect it is also the custodian and the protector of the interests of 
the public; and the question of the legality of a statute is one in 
which it has a special interest. 

It is in view of this consideration that this Court has in 0. 36 
of its Rules provided for notice of any proceedings being given to the 
Advocate-General of India or to the Advocates-General of the Pro· 
vince and for applications being made by them to be heard in any 
proceedings before this Court. Both on principle and as a matter of 
expediency, it seems to me very undesirable to place the Govern­ 
ment in this embarrassing position, that while it must deem itself 
bound by an opinion expressed by the High Court as to the invali­ 
dity of a stat ute, it must find ways of persuading private parties 
formally to file an appeal, if it desires to have the constitutional 
question brought up before this Court. The procedure under S. 2) 3, 
Constitutio'i Act, may not be found appropriate when the question 
of the legality of a statute has actually been put in issue before a 
Court of law in a litigation between private parties. 

I have already stated that the Indian· Civil Procedure Code does 
not contemplate an "intervention" by the Ad\rocate-Gencral as dis. 
tinguished from an addition of the Advocate-General or the Govern• 

- --~~- 
(1) 62 Cal 701. (2) 9 C4W.N. 58' a~ p. 588. 
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{l) 32 Bom. 155. (3) I. L. R. 1937 Bom. 425. 
(2) (1841) 3 Beav 44-7. (4) (1915} A. C. 330 at p. 334. 

(5) (1937)CanS.C. R.~7. 

·----·-··-------------·------······------- ----------- 

ment as a party. When either of them has been impleaded as a 
party with a view to give them a hearing, it seems to me that the 
Court would fail to give full effect to the language of S. 205 (2), 
Constitution Act, if it should hold that notwithstanding such joinder 
as a party, the Advocate-General or the Government had no right 
to prefer an appeal. In proceedings relating to charities, it has 
been held that where the Advocate-General is a party, he is the 
proper person to appeal against an adverse judgment : Jan Mahomed 
v. Syed Nurudin (1) following Att.-Gen v. Wt'ight (2); (see also In re. 
Rai Rukhiabai (3) where the learned Judges took the additional 
ground that the beneficiary, though he was heard by Counsel, was 
not to be treated as a party). I see no reason why the principle 
should be different in a case like the present. Neither in the one case 
nor in the other has the Advocate-General or the Crown or the 
State any pecuniary or proprietary interest if that is to be the sole 
test. The right of appeal being a creature of the statue, the right 
ofone who is within the terms of the statute cannot, it seems to 
me, reasonably be deniecl when even on the broader ground of inte­ 
rest in the litigation, it is conceded that he is sufficiently interested 
to justify his claim to be heard. In John Deere Plow Co .• v, Whar­ 
ton ( 4) the parties concerned had themselves preferred an appeal to 
the judicial Committee and the Attorneys-General of Canada and 
British Columbia seem to have intervened before the judicial Com­ 
mittee. The case therefore throws no light on the question of the 
right of the Attorney-General of the Dominion to prefer an appeal 
in a case where he had ~ntervened even in the lower Court Th6 
report of the decision in Att.-Gen. for Alberta (Intervenant) v. Kaza· 
kawich (5) referred to in my Lord's judgment .is very brief and it 
does not appear whether the decision was based on the language of 
any statute and if so what that language was. For the reasons set 
forth above, I would overrule the preliminary objection. 

There is another aspect of the case which also deserves consi­ 
deration in this connection. The application filed by the United 
Provinces Government in the High Court put the plaintiffs on 
notice that the Government sought to come in as a party for the 
very purpose of placing itself in a position to prefer an appeal to 
this Court. If tbe pleintille had <;>pposed the petition, the Govern· 
ment might have taken steps to ensure that an appeal was formally 
lodged by the original contesting defendant. This opportunity has 
now been lost to that Government and this is in a larze measure 
attributable to the attitude taken by the plaintiffs towards the 
application in the High Court. This may not create an estoppel 
nor suffice to confer on the Government a right of appeal which it 
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(1) (1878) 3 A. C. 889. (2) (1883) 9 A.C. 117 at p. 132. 
(3) (1933) A.CJ. 156. 

Proceeding now to the •tuestion of the invalidity 0£ the impugn­ 
ed Act, it will be converiie» t to take up first the ground on which 
all the learned Judges of tht Full Bench of the High Court agreed, 
namely. the objection bast d on S. 292, Constitution Act. As I 
understand the argument, this objection interprets S. 292 not mere­ 
ly as enacting that the law in force in British India immediately 
before the commencement of Part III, Constitution Act, shall con· 
tinue in force notwithstanding the repeal of the earlier Government 
of India Act, but as also fixing a time-limit up to which the opera· 
tion of such law should not be disturbed by anything contained in 
any enactment that may come to be passed by any of the Legis­ 
latures in British India. It was conceded before us and it was 
recognized before the High Court that a provision like S. 292 is 
usually inserted in similar Acts, to indicate that the repeal of the 
parent Act shall not be deemed to have repealed all the laws 
passed under that Act. {Compare S. l 08, Commonwealth of Australia 
Constitution Act. 5, 1 Z9. ariti6h Ng1th Ameri'" A~t tnd S~ 1 }~, 
Union of South Africa Act), But laying special stress on the words 
''·until altered or repealed or amended" the learned Counsel for the 
plaintiHs desired to read S. 292 as containing a direction by Parlia• 
ment that the law then in force must in any event continue up to a 
specified ·date, namely, the date of its alteration, repeal or amend· 
ment by a later Act of the Legislatures in India; and, it was sought 
to he inferred therefrom that no later Act of such Legislatures can 
by words of retrospective operation antedate its eHect so as to affect 
~ights acquired under previous law down to the date of the new 
legislation. At one stage, the learned CouJ11sel for the plaintiffs 
even went so far as to suggest that· the Legislatures in India had 
been deprived. by this provision of lh~ fJ6W~r of etiacling al arty Um~ 
laws with retrospective effect, or they were at least incompetent 
to extend the. retrospective operation of their enactments to. a 
period anterior to 1st April, 1937, when the Constitution Act came 
into operation in the provinces. These arguments were, however, 
not persisted in, when it was pointed out that the Indian Legisla­ 
tures were, within the statutory limits. assigned to them, bodies 
possessing plenary powers : (see Reg v. Burah (1 ), Archibald G. Hodge 
v. Reg (2) arfd Croft v. Dunphy (3)) and that whatever might be the 
objection on grounds of reasonableness or expediency to retrospec­ 
tive legislation, there was nothing in S .. 292. to deprive the Indian 
Legislatures of this particular incident of plenary legislative power. 

would not otherwise posses • But if the Government can bring 
itself within the letter of the l \W, one neelnot hesitate to uphold 
its right to prefer an appeal in such circ umstances. 

($3 L. w. UNITED PROVIf JE<"') v. MT. ATIQA BEGUM 442 
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(1) (1870) ~ q. B. 1 at ~P· 23~ ~7 ~ 

[Compare Phillips v, Eyre ( 1) relating to an Act of Jamaica Legis­ 
lature ; and The King v. Kidman (2) relating to an Act of the Common· 
wealth ParHament in Australia.]. The objection was then limited 
to the power of the Legislature to give retrospective operation to an 
enactment when, by so doing, it would prevent a law in existence at 
the date of the commencement of Part Ill, Constitution Act, from 
having its full effect up to the date of the repealing or amending 
Act. It was pointed out that the language employed in S. 292, Con­ 
stitution Act, was· not identical with that to be found in the eorres­ 
ponding provisions in the British North America Act or in the Com­ 
monwealth of Australia Act. But it would appear that this language 
is so similar to that found in S. 135, Union of South Africa Act. as 
to suggest that it might have been taken from it. The reason for a 
provision like that contained in S. 292 being the one already stated, 
it does not seem to me necessary or proper to lay undue stress on 
the word "until" used in S. 292 and hold that the policy of this pro­ 
vision is different from that under lying similar provis ions in the 
other Constitution Acts above referred to. I see no justification for 
drawing a Jlsdncdon belween lhe stM~ment that the .prsvious law 
shall continue in force sub:iect to repeal or amendment by later legis­ 
lation and the statement that it shall continue in force until repealed 
or amended by later legislation. That Parliament might have had 
some reason or motive for denying to the Indian Legislatures the 
power of retrospective. legislation with reference to pre-existing la~s 
seems to me to rest on mere speculation and is not a fair inference 
from the language used in the section. 

In the judgments delivered by the learned Judges of the Full 
Bench of the Allahabad High Court, I find it stated in some places 
that S. 2 of the impugned Act in effect repealed S. 73 of the Act of 
1926 with retrospective effect or that the provisions of the two Acts 
were diametrically opposed to each other. With all respect, I find 
some difficulty in following this view. It is true that the remission 
which the impugned Act sought to regularise was not one made in 
conformity with the provisions of S. 73 of the Act of 1926. But such 
regularization would only mean the addition of a new head of remis­ 
aion; it may amount to an alteration or amendment of the old Act. 
but will not necessarily involve a repeal of S. 7~ of that Act. The 
co-existence of two kinds of remission given for different reasons is 
not inconceivable or impossible. It can of course be said that the 
impugned Act retrospectively deprived landlords ofa share of the 
rent to which they had already acquired a right. But if on general 
principles a Legislature has ordinarily power-for reasons which it 
is not open to the Court to inveatigate-e-to enact measures which by 
retrospective operation may deprive some subjects of vested rights. 

443 UNITED PROVINCES v. MT .• ATIQA BEGUM 
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·I see no sufficient reason for treating the present case as standing 
on any special footing. In this view, it will iollow that there is no 
reason for saying (as Bajpai, J. has said) that "the impugned Act has 
attempted to do something indirectly which it could not do directly". 

"=-- Reference has been made in the judgments of the learned Judges 
of the High Court and reference was also made in the course of the 
arguments before us to the fact that a later Act of the U. P. Legisla­ 
ture, namely, Act XVII of 1938, took care to repeal Ss, 73 to 75, Agra 
Tenancy Act of 1926, and to add in Cl. (2) of S. 5 a provision corres­ 
ponding to Cl. (2) of S. 74 of the Act of 1926, while the impugned 
Act contains no provision corresponding to this clause. It does not 
appear to me that this is any legitimate ground to be considered in 
the present connexion. The policy of Act XVII of 1938 is apparently 
not the same as that oE the Act of 1926, because the conditions· and 
procedure stated in S. 4 of the new Act are not identical with those 
contemplated in S. 73 of the older Act and that affords a sufficient 
explanation for the repeal of Ss. 73 to 7 5 of the old Act. 

The aciditional ground of invalidation relied on by Iqbal 
Ahmad, J. was also pressed before us at some length by the learned 
Counsel for the repondent. With all respect, it seems to me there 
ie even lesg force in thio obieetion than in the one based on S. Z9Z. 
The only question to be considered in this connexion is whether the 
impugned Act can reasonably be described as one made "with 
respect to" any of the matters enumerated in item 21 of List II of 
Sch. 7, Constitution Act. Item 2 of that list is only of secondary 
importance in this case, because the first part of item 2 is governed 
by the words "with respect to any of the matters in this list''­ 
which takes us to item 21 , and the second part, namely ''procedure 
in rent and revenue Courts" can scarcely be held to authorize legis­ 
lation which in -effect dealt with substantive rights, by precluding 
the landlord from objecting to a remission which had been improper­ 
}y made under executive authority. 

Both in the High Court and in the arguments before us, great 
stress has been laid upon the way in which S. 2 of the impugned Act 
had been worded and it has been said that all that the Act did was 
to valiclate arbitrary executive orders. This view does not seem to 
me to take the whole of S. 2 into account and give due effect to 
the substance of the enactment. The Preamble recites the necessity 
for regularising certain remissions of rent, and even if we are 
to exclude Mie Preamble from our consideration, S. 2 in terms 
refers to the fact of remission of rent having been made under 
orders of the Provincial Government l>Y reason of the fall in 
the prices of agricultural produce . which took place before 
the commencement of the Act. The succeeding words can 

' as a matter of grammar only, mean that• the order of remis- 
sion thqs passed shall not Q~ called in questjon. There can 
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.thus be little doubt that the Act intended to deal and does deal with 
the subject of remission of. rent· made under orders of the Provincial 
Government. It can make no difference for the present purpose 
whether it laid down general provisions for remission of rent for all 
time or dealt with the remission made or to be made in particular 
years. The subject•matter in every one of these cases must be held 
to be remission of rent. . 

A point was raised in the course of the discussion before us, 
whether the words "such order " in S. 2 of Act XIV of 1938 referred 
to the order of the Provincial Government authorising the remis­ 
sion in general terms or to the consequent orders passed by revenue 
officers fixing the remission in . the case of each individual or 
holding. I am inclined to think that the reference must be to the 
order passed by the revenue officers with reference to individual 
holdings and the reference to the order of the Provincial Govern· 
ment is only to indicate the authority under which the remission 
WAI granted. This is to some extent supported by the reference in 
the proviso to remissions ''in e2cess of tho remission ordered for the 
same holding," etc. But this again is immaterial, so far as the 
question of the subject-matter of the Act is concerned. Whether it 
is the order of the Provincial Government· or the consequent order 
of the revenue officer, the order was one which:related to remission 
of rent and that is the subject .. matter of the Act. It was pointed 
out that the section did not in terms purport to validate the remis­ 
sion, and it was argued that an Act which merely protected from 
attack an order which granted the remission could not be said to 
be an Act dealing with remission. This seems to me an unsubstan­ 
tial distinction. Whatever consequences might flow from the 
absence of a direct provision validating the remission or precluding 
the landlord from recovering the remitted rent, the avowed purpose 
of the Act was to ensure that the tenants had the benefit of the 
remissions which had been made. 

A point was made by the learned Counsel for the respondents 
that S. I 00, Constitution Act, used the expression "with respect to 
any of ih~ matters enumerated in the list" and not words like 
"relating to the matters enumerated in the list.'' It seems to me that 
the words "with respect to '1 are not by any means less comprehen­ 
sive thanrthe words "relating to." [Cf. observations in The Kinu v. 
Kidman (1 ); Wynes: Legislative and Executive Powers in Australia, 
at pages 28, 29}. The significance of these expressions may become 
important in a case where the impugned legislation contains-a 
number of provisions relating to different matters and a question 
ar ises as to whether one set of provisions can be described as 
"passed in respect of a forbidden subject" or can be considered as 
only incidentally affecting such a subject while forming part o_!__ an 

(1) (1915) 20 Com. ~·~· 425 ~t p, 4~?· 
Vol. 5~-QQ 
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(1) (193 7) .t\..C. a~~. 

Act which in the main deals with an authorised subject : see the 
antithesis indicated by Lord Atkin in Gallagher v. L~nn ( 1 )·· with 
reference to the use of the expression "in respect of'' in S. 4, 
Government of Ireland Act. In the present case, the Act in ques­ 
tion deals with only one matter and the distinction between what 
is "substantial'' and what is only ''incidental" does not· arise for 
consideration, 

In coming to the conclusion that the impugned Act did not fall 
within any of the heads enumerated in item 21 of List II, Iqbal 

· Ahmad, J. gave it as one of his reasons that that item could only 
cover provisions of "substantive law" and, that the impugned Act 
did not embody any provision of substantive law either in respect 
of rights over land or land tenures or the relation of landlord and 
tenant or the collection of rent. The fact that the provision is 
couched in the form of an. immunity of the remission order from 
attack in a civil or revenue Court will not, I think, take away from 
its character as one depriving the landlord of his right to the full 
rent. It is well settled that the substance of the legislation has to 
be examined to see what the Legislature was doing, and the form 
which the statute may have assumed under the hand of the drafts· 
man is not decisive. As explained by Dr. Asthana, it might have 
been thought sufficient to frame the new Act on the lines of CI. (1) 
of S. 74, Tenancy Act of 1926. The learned Judge enumerated 
certain provisions which he would regard as provisions relating to 
the "collection of rents," But I do not see why the Iist given by 
the learned Judge should be regarded as exhausting all conceivable 
provisions relating to that head. S. 2 of the impugned Act had a 'two­ 
fold operation: on the one hand, it prevented the· landlord from 
questioning the order of remission with a view to recovering the full 
rent, on the other, it might also be held to prevent the Court suo 
motu from questioning the order of remission. In the latter sense, it 
might be said to be an interference with the power of the Court and 
il is in anawer to such a p6ssibl6 eottt~niion ibat reliaftee 1eem1 to 
have been placed on behalf of the Government on item 2 of List II. 
One or two other objections were mentioned in the course of the 
argument, but I did not gather that they were seriously meant to 
be urged. In the result. I am of opinion that the impugned Act was 
within the sphere allotted to the Provincial Legislature by the Con­ 
stitution Act, that it was not opposed to S. 292 of that Act and 
that it was i1'tra vires the United Provinces Legislature. 

The question still remains what is the decree to be passed in 
the case, in the view that the impugned •Act was valid. The con­ 
clusion of the High Court against the validity of the Act will no 
longer hold good, but will that constitute sufficient reason for 
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modifying the decree of tLe High Court so far· as it relates to the 
rights of the original parties? According to my reasoning in the ear­ 
lier portion of this judgmer.t, the United Provinces Government was 
interested only in the genei al question and had no other interest in 
the particular liti&Eation. . n In the Goods of Bholanatb Pal (1) the 
learned Judge limited th·, Advocate-General's argument to the 
question of jurisdiction ,_,hich alone, he considered. was one 
of public importance. T1' e contesting defendant in the present 
case does not seem to me to be. entitled to ask for a modi· 
fication of the decree on tl·e principle of 0. 41, R. 4, Civil Proce· 
dure Code, because there is no "decree" in this case against the 
Government and hence there can be no question of a decree proceed· 
ing "on a ground common to all the defendants." The anomalous 
situation of a decree paesed against several defendants on the same 
ground being reversed as against some and being allowed to stand 
as against the rest will not arise in this case. Further the power 
recognized by this rule as also the one referred to in 0. 41, R. 33t 
Civil Procedure Code, is only discretionary and the present case is 
not in my opinion one in which any discretionary power ought to be 
exercised in favour of the contesting defendant. He has not merely 
acquiesced in the decree of the High Court, he has.not even appeared 
before this Court to explain the circumstances in which he did not 
eboose to appeal nor to ask for its modification. This is significant 
in view of th.e suggestion thrown out by Dr. Asthana that the origi. 
nal parties to the litigation have in all probability come to a settle- 
ment. I am accordingly of opinion that notwith~tAnding thi11 Couit' ~ 
acceptance of the appellant's contention as to the validity of the 
impugned Act, there is no justification for disturbing the decree 
passed by the High Court in the case. 

Two more contentions of the learned Councel for the respondents 
remain to be noticed. It was argued that Act XIV of 1938 even if valid. 
would not preclude the plaintiffs.in this case. from recovering the full 
rent due to them, because the Act had not been made applicable to 
pending actions. There can he little doubt that there is a well-recog .. 
nized presumption against construing an enactment as governing the 
rights of the parties to a pending action. Moon v. Durden. (2) is an. 
instance of the extreme limits to which tbls rule has been carded; 
for notwithstanding the doubt felt by Baron Parke in that case that 
the denial of the application 0£ the Act to pending actions would 
render inoperative the words "or maint ained'" used in the Act, the 
Court thought it safer not to apply the statute to pending actions. 
The Act now under consideration was clearly intended to be retros· 
pective, in so far as it took away certain. vested rights" which had 
accrued before the date oE its enactment. But the presumption 
against retrospective operation is said to be so strong that it has 
been recognized that even in construing an Act or a section which is 

(1) 51 Cal. 801. ti) (1848) 2 Ex. ~3. 
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~·------- ·-·--·- ---- 
(2) 15.Pat. 268=-43 L.W. 336 (P. C.) 

• 
(1) (1886) 31 Cb. n, 402. 

to a certain, extent retrospective, it ought not to be given a larger 
retrospective operation than the words clearly involve: see Reid v, 
Reid ( 1 ). There are two recognized principles, ( 1) that vested rights 
should not be presumed to be affected and (2) that the rights of the 
parties to an action should ordinarily be determined in accordance 
with the law as it stood at the date of the commencement of the 
action. The language used in an enactment may be sufficient to 
rebut the first presumption, but not the second. Where it is intended 
to make a new law applicable even to pending actions, it is com· 
mon to find the Legislature using language expressly referring to 
pending actions. But it will be seen from the decision of the· Privy 
Council in Mukherjee v. Mst. Ram Ratan Kuer (2), that it is not neces­ 
sary that the intention of the Legislature should always be expressed 
in that particular form. In that case. the enactment validated all 
transactions subsequent to a specified date and their Lordships held 
that the new law would apply to a transaction of that kind even if 
it had become the subject of an action prior to the date of the 
passing of the Act; and in those circumstances, they reversed the 
usual presumption and looked to see whether there was any reserva .. 
tion in the Act in reepect of pendiniJ A~ti9qs, 

The question of the applicability of the impugned Act to pending 
actions is likely to arise only in a few cases and whatever maybe its 
importance to the parties to those cases, it does not seem to me to be 
a matter in which the Un.ited Provinces Government can be said to be 
interested. As I have already indicated· that as between the original 
parties to this suit there is no justification for this Court's interfer­ 
ence with the decree of the High Court, I do not find it necessary to 
express any definite opinion on the question of the extent to which the 
impugned Act operates retrospectively. For the samereason, I refrain 
from expressing any opinion on the argument urged by the learned 
Counsel for the respondents, as to the effect of the absence from 
the impugned Act of a clause corresponding to S. 74 (2). Agra 
Tenancy Act, 1926, and S. 5 (2) of Act XVII of 1938. He argued that 
it might be that the impugned Act· prevented the order of remission 
being questioned in a. Court, but this would not of itself take away 
the contractual right of the landlord to the full rent or absolve the 
tenant from liability for the full amount of the stipulated rent. This 
again is a question relating to the construction of the Act and does 
not bear upon the question of its validity ; and as it has not been 
raised or discussed' before the High Court, I prefer to leave it alone, 
as I have held that this appeal should be dismissed for another rea­ 
son. I agree that there should be no orper as to the costs of this 
appeal. 

N. R. · R. Appeal dismissed. 

[S3 L.W. UNITEb PROVlNOES v. MT. A.TI~A :BEGUM 
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It ia common ground that in pursu­ 
ance of this notification the Court of 
Wards assumed the superintendence 
not only of the impartible estate of 
Marungapari but also other partible 
properties left by the deceased 
Zamindar. 

The iate Zamindar left behind him 
a will dated 30th July 1915 and !tl 
codicil dated 10th August 1926. 
Ponnalagu Ammani alleged that she 
took the son of her daughter in adop. 
tion to lier husband on 1st December 
1949 under the authority given to her 
by her husband in the will and the 
codicil. She appears to have sent a 
petition to the Government on 6th 
January 1950 on behalf of the minor 
adopted son. Lakshmi Ammani filed 
another petition on 1st May 1950 
evidently attacking the validity· of 
the alleged adoption. . The· Govern­ 
ment passed an order, G. 0. No. 2709 
on the 9th October 1950 dealing with 
both the petitions and communicated 
portions of their order to the two 
widows respectively. The following 
is·the portion of the order commur.' ... 
cated to Ponnalagu · Ammani: 

" Under S. 15 of the Madras Court of 
Wards Act 1902, His Excellency the Governor 
in· Council declares Lakshmi Ammani Ammal, 

·the proprietrix of the Marungapuri estate in 
the· Kulitalai taluk of the TiruchirapaJli 
District to be incapable of managing her 
property and directs the Court of Wards 
to assume the Superintendence of that 
property. 

2. The Collector of Tirucbirapalli will 
discharge in respect of the property the 

_ duties imposed on a Collector bythe said 
Act." 

App1ml (di~p'J~~~ 9f on 7-11-1952} under 
Cl. 15 of the Letters Pa.tent, againstthe order 
of the Honourable Mr. Justice Subba Hao, 
dated 15th April 1952 and made in C. M. P. 

· No. 13519 of 1950 being a petition for issue 
of a writ of Mandamus. 

Letters Patent, Cl. i.; and C. P. C., S. ~,6- 
Person not party to proce1dings appe al6d 

· against, if can appeal-L~avf to appeal, whe· 
·'her can be grant1a...:..Test. 

According to· the practice in the English 
Courts, a person who is not a party to a suit 
or proceeding can appeal against the deci­ 
sion therein if he is ·aggrieved by the order 
or prejudicially affected by it, with the 
leave of the Court. This practice consist­ 
ently followed by the English Courts is a 
hst and equitable practice and is in no way 

· Inconsistent with the doctrine that· a right 
of appeal can only be created by statute. 
There is no reason why this practice should 
aot be followed by Courts in India. 

While it may not be proper to grant leave 
to appeal to every person who may in some 
remote or indireGt w1y b; proj\l~M11ly ~ff~~­ 
ted by a decree or judgment, ordinarily 
leave to appeal should be granted to persons 
who, though not parties to the proceedings, 
would be bound by the decree or judgment 
and who would be precluded from attacking 
its correctness in other proceedings. Leave 
will not be given where the appellant could 
not have been a party and the application 
for leave must be made within the time Iimi- 
ted for the appeal. · 

Held: on facts, that it is not a :fit and pro· 
. per case in which leave to appeal should be 

granted as the appellant would not be bound 
by the judgment appealed against and had 
other steps open to her, 

Messrs. K. V. Venkatasub1'amanya Ayyar; 
K. S. Desikan and V. C. Sri Kumar for 
Appt, 

Messrs. R. Kesau« Aiyangar, K. S. Rama­ 
murthi, K. Parasaran and Thi Gov1mment 
Pleader for Respts. 

JUDGMENT. 
(Delivered by 'fhe Chief Justice.) 
L. P . ..4.. No. 184 of 1952. This 

is an appeal under the Letters 
Patent against the judgment of Subba 
Rao, J. in C. M. P. No. 13519 of 1950. 
That petition was filed in the following 
circutnstances, Krishna Vijaya Poe­ 
chayya Naicker, Zamindar of 
Marungapuri, an i mparfib le estate 
ei tvcited in Thu~hirei;elli Di strict 

Baiamannar, O. J., and Venka. tarama 
A'l!Yar J, 

- L. P. A. No. 134 of 1952 and 
W .. P. No. 317 of 1952. 

'136 PoNNALACU AMMANI t', 5rAt£ ott MADUS (Raiamannar, C.j.} 66 L.-W. 
Srimathi K. PoNNALAGU AMfi AN1 e, died on 17th September 1926 leaving 

THE STATE OF MADRAS, repres-nted by behind him three widows, Lakshmi 
the Secretary to the Revenue Depart- Ammani, Ponnalagu Ammani snd 

ment, Madras and othe. '· Muthualagu Ammani. As one of the 
incidents of impartible estates in 
Southern India is that the estate is 
deecendible to a single heir, the 
eeniormost of the three widows would 
be first entitled to succeed. The 
Govomment on the DB:mmpUon thot 
Lakshmi Ammani was the senior most 
cf the widows, proceeded to exercise 
powers conferred on them by the 
Madras Court of Wards Act. On 1 Ith 
July 1927 the following notification 
was published in the Fort St. George 
Gazette and in the Tiruchlrapelli 
District Gazette: 
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separate and partible properties left by the 
late zamindar." 

Immediately after this notification 
Lakshmi· Ammani filed in this Court 
an application under Art. 226 of the 
Constitution for the issue of a Writ of· 
Madamus or any appropriate Writ or 
Order directing the State of Madras 
and the Court of Wards to deliver 
possession of the Marungapuri zamin 
properties which were in the superin­ 
tendence of the Court of Wards to her 
with accounts, records, documents, 
etc. She also prayed for an ad interim 
injunction restraining the respondents 
from parting with the custody of the 
properties in favour of any person 
other than her pending disposal of the 
main application. In the affidavit filed 
by her karyasthar, after setting out 
the facts above narrated, he alleged 
that the Court of Wards was bound to 
hand over possession of all the pro. 
perties including the accumulated 
income only to her and statedthat the 
Court of Wards having assumed 
management on her behalf and in her 
right, it would be unjust and incom- \ 
petent for them to set 'up the rights of 
anyone else in derogation of and In­ 
consistent with her rights without 
surrendering and restoring possession 
of the properties to her. 

The Collector of Tiruchirapalli filed 
a counter affidavit on behalf of the 
respondents. He stated inter alia that 
the Government were advised that 
the aJoption was v.aliJJy maJe and 
had the effect of divesting Lakshmi 
Ammani of the estate and the adopted 
son became entitled not only to the 
impartible zamindari but also to the 
separate and partible properties left 
by the late zamindar. The attitude 
taken up by the Government and the 
Court of Wards is summed up in 
paragraph 5 of the counter affidavit in 
which the objection was taken that 
the question as to who is the proprie­ 
tor of the. estate could not be decided 
in proceedings by way of a writ and 
the matter could only be decided pro­ 
perly in a civil Court at the instance 
of either of the two claimants. 

Lakshmi Ammani's karyasthar filed 
a reply affidavit alleging that It was 
not competent to the respondents to 
raise any objection to the redelivery 

.. ~f .t~e zamin t~ .~er as it wa• fro~J\Pl' 

" ( 5) With reference to her petit '(~n.da.t~ ~ 
6th January 1950, read above, ~nmaL11 
Ponnalagu Ammani is informed t~hat the 
Government have directed the ' oun of 
Wards to release from its superir .ende tc~ 
the properties pertaining ~o Man ~gapun 
estate which are now under its supt' rmte~d· 
ence. As however there is dispute a- to b_tle 
to the properties between the Senior Zam m .. 
darini and the adopted boy tbe Go\·emment 
have decided to retain custody to enable 
either of the claimants to obtain suitable 
orders from the civil Court in regard to the 
custody of the properties." 
To Lakshmi Ammani the Govern· 
ment communicated paragraph 4 of 
their order, which runs as follows : 

"4. Witb reference to her petiti(m dated 
1st May 1950, read above Srima.thi Lakshmi 
Ammani is informed that the Government 
have been advised that the adopt Lon made 
by Sri Ponnalagu ~mmani i.s valid in. law and 
that she (Srimath1 Lakshmi Ammaru) ~as no 
longer, a~y subsisting Ie_gal right o~ title to 
the impartible and partible properties of the 
late Za.mindar which are in the custody of 
the Court of Ward~ and tbait l~ i:1 ~P,erefore 
not possible to hand over possessi<: n. of such 
properties without an order o:f a ci vil Court. 
The Government have directed the Court of 
Wards to release the properties from" its 
superintendence. She is informed that in 
case she does not obtain suitable orders from 
a. civil Court, within a period of three moutbs 
from the date of receipt of this order regard· 
ing the custody of the properties, the Govern· 
ment will, on the expriry of that period, take 
such steps in regard to them as they may 
consider suitable and necessary in the light 
of the legal advice they have received;" 

On 17th October 1950, the following 
notification was published in the Fort 
St. George Gazette : · 

• • tn exercise ol th~ ~~W@f§ eonferr@d . by 
S. 15 of the Madras Court of Wards Act, 
1902 (Madras Act 1 of 190:l) and oI all other 
powers enabling them in this behalf. His 
Excellency the Governor of Madras hereby 
rescinds Revenue Department Notification 
No. 210 dated the 11th July 1927, published 
at p. 1079 of Part 1 of the Fort St. George 
Gazette dated the 19th July 1927, declaring 
Srlmathi Lakshmi Ammani Ammal, then fhe 
proprietrix of the Marungapari estate, in the 
Kulitalai taluk of the Tiruchirapalli District, 

. to be incapable of managing her property 
and directing the Court of Wards to assume 
the superintendence of that property." 

The Government followed it up by 
another notification a few days later 
which was published in the Fort. St. 
George Gazette dated 21st November 
1950. It was in the following terms : 
'"It is hereby notified under S. 62 of the 
Madras Court of Wards Act I of 1902 that, 
under orders of Government, the Court of 
Wards has released from its superintendence 
the Marungapuri estate in the Kulitalai taluk 
on the Tiruchirapalli district including the 

PONr4Ai.AGU AMMANL1) S1AT~ or .MADRAS( .kaiainannar. C.j.) 

-------~-----------------------------.------~--------.;,. _ 
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us asking for leave to prefer. a Letters 
Patent Appeal against the order on 
the ground that neither she nor the 
adopted son had been Impleaded in 
Lakshmi Ammani's petition, that she 
was a person whose rights were 
affected by the said decision. and as 
an ag2rieved person she should· be · 
granted leave to file an appeal 
though she was not a party to the 
petition. In the affidavit filed in sup· 
port of the application she submitted 
that even if the adoption were to be 
disregarded she would be entitled t'~ 
an equal share in the partible pro­ 
perties left by the late Zamindar and 
if the adoption were to be upheld 
neither she nor Lakehmi Amm1ni 
would be entitled to any share. We 
granted leave to appeal as we thought 
that Ponnalagu Ammani was vitally 
interested in the subject-matter and 
felt aggrieved by the order passed by 
Subba Rao J. and we admitted the 
Letters Patent Appeal. The order 
granting leave was however passed 
et; parts. 

A preliminary objection was taken 
. by Mr. Kesava Iyengar on behalf of 
Lakshmi Ammani that the appeal 
WQS incompetent because Ponnala~u 
Ammani who was not a party to the 
petition disposed of by Subba Rao J. 
could not file an appeal against the 
order in that petition and there was 
no provision of law under which this 
Court had the power or jurisdiction 
to grant leave to a person not party 
to a proceeding to prefer an appeal 
against an order in that proceeding. 
His contention briefly was that the 
right of appeal is the creation of a 
statute and a Court could not enlarge 
its appellate jurisdiction by its own 
rules of practice. His contention was 
obviously based on the assumption 
that there was something in the 
Letters Patent which impliedly res. 
tricted the right of appeal against 
judgment or order in any proceeding 
to the parties to the proceeding. The 
material: provision of the Letters 
Patent is Cl. 15. It runs thus : 

" Appeal from the Courts of ,O,iginal furi$· 
diction to the High Court . in its appellat• 
Jurisdiction :-And we do further . ordain 
that an appeal shall lie to the said 1Iigh 
Court of Judicature at Madras from the 
judgment {not being a judgment passed in 
the exercise of appellate . ju~sdjction jQ 

~ 

'' 

·they took the zamindari and it was 
on her behalf that they had been in 
management of the estate. A legal 
plea was put forward in the following 
terms: 

"The respondents having accepted the 
position of fguardianship and taken the 
zamin in that capacity it is not competent 
for them to assert · any hostile title or set up 
jus tertii until they had surrendered posses­ 
sion and discharged themselves from the 
guardianship with which the statute had 
clothed them." 

Lakshmi Ammani's karyasthar sub­ 
sequen tly filed a further affidavit 
evidently because of the notification of 
the Marungapuri estate under Madras 
Act XXVI of 1948. He alleged that 
even if that Act wee valid the notil i· 
cation under it would not vest in the 
Government the properties other than 
the zamindari like the separate pro· 
perties, jewels, etc., left by the late 
Zamindart and these had in any event 
to be re-delivered· to her. A schedule 
was attached to the affidavit setting 
out in detail the items of properties 
which would not vest in the Govern· 
tnent under Madras Act XXVI of 
1948. 

The petition was disposed of by 
Subba Rao J. He held after a consi .. 
deration of the facts and ihe relevanl 
provisions of the Court of Wards Act 
that the Court of Wards had no 
power to refuse to give possession to 
the person who was their ward and 
who had subsequently ceased to be 
such .. If a third party had paramount 
rights it was for that party to i nst i­ 
tute a suit in a civil Court to estab­ 
lish his or her rights. The learned 
Judge recognised the effect of Madras 
Act XXVI of 1948, namely, that even 
on his finding Lakshmi Ammani 
could only claim to recover posses­ 
sion of properties that did not vest in 
the Government under the provisions 
of that Act. He therefore directed the 
respondents to hand over to her the 
properties belonging to Lakshmi 
Ammani in their possession exclud­ 
ing the properties that vested in the 
Government under Madras Act XXVI 
of 1948. This order was passed on 
15th April 1952. 

· Neither the State of Madras nor the 
Court of Wards filed any appeal. But 
on 22nd April 1952 Ponnalagu 
-'mm1ni filed an application before 

f.M · PONNALAGU AMMANI "·STATE OF .MADR.AS (Ra}amannar, C.J.) 66 L. \t. 
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of a plaint and the determination of atty 
question within S. 47 or S. 14:4,. but shall 
not include 

(a) any adjudication from which an 
appeal lies as an appeal from an order, or 

(b) any order of dismissal for default." 
"Order" means "the formal expression 
of any decision of a cr-u Court which 
is not a decree." "Judgment" is defin ... 
ed as "the statement given by the 
Judge of the Grounds of a decree or. 
order." Their Lordships of the Judi· 
cial Committee evidently had in mind 
this definition of judgment when they 
refer to Ila judgment in the ordinary 
sense." The scheme of appeals under 
the Code of Civil Procedure is this. 
Under S. 96 

''Save where· otherwise expressly provided 
in the body of this Code or by any other-Jaw 
for the time being in force, an appeal shall 
lie from every. decree passed by any· Court 
exercising original j urisdica tion to the Court 
authorised to hear appeals from the deci­ 
sions of such Court;" 

Under S. 104 an appeal lies from 
certain orders mentioned in that Sec­ 
tion and in Order 43. But1no appeal 
ordinarilly lies from any other Order. 
In certain cases a second appeal is 
provided · from appellate decrees 
($. 100). No appeal lies against a 
judgment as such, as distinct from a 
decree or order. Under Cl. 15 of the 
Letters Patent an appeal lies from 
"the Judgment" of one Judge of the 
High Court. This' difterence in langu .. 
age has led to the view taken by thia 
Court in the leading case, Tuliaram 
Row v , A.lagappa Ohettiar (2)~ and 
subsequent decisions following it that 
certain decisions of a Judge on the 
Original Side of the High Court are 
subject to appeal under Cl. 15 of the 
Letters Patent though similar deci­ 
sions would not be appealable under 
the Code of Civil Procedure. We are 
not now concerned with the correct­ 
ness of this view. Sulaiman J. in 
Horiram Singh v; Emperor {3), was in· 
clined to hold that in view of the 
observation made by the Privy Coun­ 
cil in Bhogila.l· v; Temple Committee ( 1) 
the word .. Judgment" cannot now be 
'taken in its widest possible sense so 
as to include every order which termi- 
nates a, proceeding pending in. the 

(2) I. L. R. 35 Mad. r, 
(3) 1939 F. C~ R. 159=50 t. W, 9,., 

xospect of a. decree o: ?rd~r .. m:. ·le•. i ~ • ue 
exercise of appellate [urisdiotion •. ya. (.;ourt 
subject to the superintendence or the .s··.id 
High Co~rt and no.t _being ~n ?rd.e · . made in 
the exere1se of revisional [urisdi. 1:100 :i. nd 
not being a sentence or order ·assrd or 
made in the exercise of the power of su1 -er­ 
intendence under the provisions of S. 10 of 
the Government of India Act or n the 
exercise of Criminal Jurisdiction) o one 
Ju(lge of the said High Court or one J ndge 
of any Division Court, pursuant to S. ros of 
the Government of India Act and that 
notwithstanding anything herein be fore 
provided, an appeal shall lie to the said 
High Court from a judgment of one Jt!dge 
of the said High Court or one Iudge of ,-iny. 
division Court, pursuant to S. 108 of tiie 
Government of India Act made (on or a (ter 
the tst day of February 1929) in the exer­ 
cise of appellate jurisdiction in respect of a 
decree or order made in the ·exercise of 
appellate jurisdiction by a Court subject to 
the superintendence of the said High Court, 
where the Judge who passed the judgment 
declares that the case is a fit one for appeal; 
but that the right of appeal from other 
judgments of Judges of the said High Court 
or of such Division Court shall be to Us, 
Our heirs or Successors in· Our or Their 
Prlvy Council, as hereinafter provided." · 
The arguement was tliat the word 
'"Judgment" in this clause has the 
same meaning as the word "decree" 
in the Code of Civil Procedure and 
S. 96 of the Code which provides for 
an appeal from "every decree passed 
by any Court exercising Original 
Jurisdiction to the Court authorised 
to hear appeals from the decisions of 

· such Court" has been construed as 
con/erring that right oi appeal, on\y 
on the parties· to the suit who might 
be aggrieved by the decree. 

· Mr. Kesava Iyengar relied on the 
following observation which occurs in 
the opinion of Sir John Edge in S. J. 
Bhogilal v. Templ1Committee\1): 

"The term ''Judgment" in the Letters 
Patent of the High Court means in Civil 
Cases. a decree and not a judgment in the 
ordinary sense." 
. In the Code of Civil Procedure we 
find three expressions used relating to 
the decisions of Courts, namely, 

.decree, order and judgment. Decree 
is defined as follows : 

" 'Decree means the formal expression of 
an adjudication which, so far as regards the 
Court expressing it, conclusively determines 
the rights of the parties with regard to all 
Gr any of the matters in controversy in the 
suit and may be either preliminary or final. 
It .shall .be deemed to include the rejection 

(1) A.I. R.·1925 ·P.G.155•22 L.W~ 246. 

PARTS" 

----------------------------------------------------------------------------------------------------------------.--------------------------------------- 
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(4) (19l~f2 K. B. 61'1 at 621. 
(9} l'.-L.R. 1939 Kar. 1 F.C. =: 

· · 1939 F. L. J. 1. 
(6.L~)~~'l')t. R.121=::49 L.W. 570. : 
<?ti 1~:,L. ~· ~,7Mad. 633 =20 L • .W. 63. 
(S) J .. L •. :R •. ~2 Cal. 701. · 
.(~' .. .:1)?~11.!J;-9?--ss r...w, 391. if &.. ' 

,~40 PONNJ.L·Acu AMMA-Nr e, sTATE:~P'-~MADRAs (Raiamannar, C.J.l · '66 L.~ 
High Court 'so far as 'the Court: is con.. masier , G~nera,l (4), Pashupati :Bhall'~ 
cerned. · It was not disputed before v. -Bee're.tary oj State 15)/and La'kh· 
us that an appeal would" lie from the patram ~· Beharilol. (6)]. In fhe,ca.sel;1e. · 
judgment of a Judge of this Cou_r_t dis•. lgre u:• .there is not controversy . wi'~·out 
posing ol ·an application for a writ the tight of appeai ·as such. The oply 
under Art. 226 of :the Constitution to controeeray . is as to>who is ent.i:tled 
._,.piviaion Bench.though ifmay·not. be· to appeal. On that question t~'5 
itiictly a decree withi,n- the meaning cases referred to above have no. b91i::·. 
of the Code of Civil Procedure;· Mr. ina whatever, ·· 
Kesava Iyengar's anxiety to· equate Mr. Kesava Iyengar concedes that 
judgment in CI. 15 of the' Letter! every party· to suj_t is not entitled as 
Patent with "decree" in the Code of of right to file.an appeal against the 
Civil Procedure was to have the bene- decree in the suit. The party must 
fit of rulings in which it was heh:I that be:aggrieved. While it has been held· 
only parties to a suit could" appeal that a party who is · not aggrieved is 
·against the decree in the suit. Support not entitled to appeal, it has also been • 
for this view is apparently sought held that even a·· successful party in 
from the denifitlon of "decree" as 8 suit can file an appeal against a 
"the formal expression of an adjudlca- finding of the Court on one of the 
tiotl whh;h · i;9n~l"9ively determines iHUC:3 whi~h i~ ;dverst; t9 him though 
the rights of.the.parties to the aui t," the final decision is in his favour [Vid8 
Varadachariar J, .in· United Provinces Nimmagadda .. Venkateswaran v. Bonda. 
v. Atiga Ber;am (1) observes at pati Lingayva (7) and Harachandra 
page 150: Das v. Bholanaih. Das (8)]. It was 

••s. 96 of the Code of Civil Procedure does laid down in these cases that the test 
not in terms say who is entitled to prefer an to be applied in each case is whether· 
appeal, but according to the Code it is the the finding sou .. ght to be ap_p __ ~,-.,·:·_. _led decree that has to be appealed against. The it: 
decisions have therefore laid it down as a. against is one to which the )r: ·01 
matter of inference that a party adver- res judicata may be held to o~e "appli· 
sely affected by the decree is the only person cable 90 as to disentitle the aggreiev· 
entitled to appeal." · ed party to agitate the question cover­ 
Observations in decisions . of the ed by the finding in any other proceed· 
Federal Court in Appeals sought to ing. This rule is certalnly an extens 
be preferred in criminal cases which sion of the principle that it is only a 
were relied on. by Mr. Kesava Iyengar party adversely affected by the decree 
appear to us to be entirely irrelevant. that is entitled to appeal. [Vide VG21• 
Their Lordships in those cases were dachariar J. at page 15 J in Ulltfed 
concerned with the question whether Provinces v : Atiga Begam (9)]. Thia 
an interlocutory order made in a extension is ev.idently based on 
criminal proceeding could be carried grounds of justice. Guha J. In Hara .. 
in appeal to the Federal Court, and it chandrt: Das v. Bholanath .Das (8) 
was he1cl tbat a could not be [See says : ~ 
Kuppusami Rao v. The King (2)]. " The Code of Civil'.Procedure, by .the 

It is equally not necessary to deal Provisfons relating to the right 'of appeal, as 
with the rulings of English and Indian they now stand, does not proyi~e tor.an 
Courts to which Mr. Kesava lyenoar aopeal against a :finding contained in-.ajudg··· 

• nient; the appellants in this Court;Jt-ave. 
referred us for the« proposition that ·therefore, no ri~ht.of appeal; und:r.t¥,·l~w • 
. there is no inherent right of appeal On grounds of 1ust1ce. and-recogn1S1ng ·tba~. 
and the creatio~ of 8 ri'ght of appeal on that ground, the impli~ation o~. ,suitaQle · 

· 1.,,, I exception or qualification may be n~stifi~'J?Ie is ap Act wl::lich~~requires,~i11 ative and even necessarv, we are pr.e'pared to 
authority ancl. that neither the·· inferior follow the tule engrafted on this statute by a 
Court nc;>r th~ 1µperior Court nor both . current :of:;decisions by High Courts in this 
cornbined ca1i 'create such a . .'dgbt. , 
[Attorney General v. Sillam(3), Na~iona,l 

·. Telephono OompMty Limit6rf, · v. · Post~ ' 
(1) 3 F. L. J. 97-=.5~ :t.)V. 397. 
(2) 1947 F. 9. ~· 180 •. 
(J) 10 Jl~I.;.C. 704•U ~. R. 1200, 
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!2.) . 53 L.W . .479. · .. · · 
(3) l,L.R . .)939 Kar. 1 F.C. -:-· 

_~ . · 1919 F. L. J.J. 
(4)' 1939 F. C.·R 121 ~49 L.W. 570. 
(5)·. (1940) 3 F. L. J. lZ. . . . 
(6) I. L .. R~ 52.)iad. 95?=30 L! w~ .386, 

. if .such permission could be asked· 
t.hey 'Vere riot satia6ed that - it waa a 
proper case in which th.e permission 
should be given. Thia ruling was 
followed by a single Judge (Abdur 
Rahman,. J.) in Kasi· ·Qhettiar v, 

. Secretary of State (2). ' 
Mr. Kesa va Iyengar further contend .. 

ed that an appellate Court cannot give 
'leave to appeal unless under· a statu, 
tory power, In support of this conten, 
tion he relied on the decisioni in Pashu. 
pati !)hart~ v1 St;Qretq,ry Qf St3ea (~), 
Lakhpatram v , Beharilal (4), 'KisJwti 
Lal v, Gooemor in Gouncil, Puniab (5), 
and Ramanayya v. Kotayya (6) . ' 
These decisions are only authority.for 
the position that when undera statute 
a right of appeal is conferred on an 
aggrieved party only with the· leave. 
of or on a certificate from the Cou?.t 
from which the appeal is sought to be 
preferred and if such leave or certifi­ 
cate be refused by that Court, an 
appellate Court will not have · the 
power to grant the leave or certificate, 
In !he decisions of lhe Federal Courl 
their Lordships had to consider th(' 
effect of S. 203 of the Government of 
India Act 1935 under which an appeal 
to the Federal Court was available 
only with a certificate from the High 
Court. In the earliest of these easel 
their Lordships say : ./ ·: 

., In the first place though every Court of 
superior jurisdiction no doubt possesses In­ 
herent powers for certain purposes (of which 
it is unnecessary and perhaps would be Un· 
'wise to attempt an exhaustive definitfon) we 
.know of no authority for the propcsrtion 
that a Court by the exercise of any inherent 
powers can extend its appellate jurisdictio'n 
or increase its revisional authority over other 
Courts.•• 

In the later case in Kishori LaZ -~. 
.Governor in Council, Punjab i5) .. Their 
Lordships point out that a certi­ 
ficate under s. 205 is a necessary con .. 
dition precedent to all appeals to the 
Federal Court, and if the ·High Couft 
refuse9 to grant a certificate it is ndt 
for them to. enqtiir~ i,1to· the reason•' 

: for the refq.aal ,a.ga.inst which no appe~I 
lay tolhat Court. We have ·notnhiF 

country, that an aggrieved party may hav~ 
·1i. right of appeal, and that the test to be 
·applied in such a case is whether the finding 

.·s.ought to be appealed against is one ·to 

. which the rule of res judicata may be held to 
. be applicable so as to dlsentitle the aggriev· 

·· ed party to agitate the question covered by 
the finding in any other proceeding .. " 

On the immediate question, namely, 
·whether a person who is not a party 

·to a suit or other proceeding is under 
:no circumstance entitled to prefer an 
appeal against the decision in that 
suit or porceedi ng, there is very little 
authority in lridi a. lo Indian Bank v. 
Bansiram JashmaZ ( 1 ), Madhavan Nair 
and Jackson, JJ. held that . neither 

-under the genera] principles of law 
nor under the Code of Civil Procedure 
can a person who was not a party to 
a suit prefer an appeal against the 
decree therein. In that case the Official 
Receiver representing the general 
body of creditors ·was a defendant in 
a suit brought by two plaintiffs to 
declare their title to two items of pro· 
perty. The suit went against the Offi, 

, cial Receiver. But he did not file an 
appeal. One of tl1e crcdltors thereupon 
filed an appeal against the decree in 
the su it and along with it filed an 
application praying that in the 
circumstancee this Court may be 
pleased to permit the applicant to 
appeal against the decree. The learn. 
ed J :.idges held that under the Code of 
Civil Procedure no person who {s not 

. a party to the suit can pref er an 
·Appeal under S. 96 because "the 
right of appeal is a special creature 
of statute and it can be exercised only 
by those in whom the power is vested. 
expressly or implied by· the Statute." 
Two deci aions of the Chancery Court 
in England were relied on by the 

·appellant in which leave to a person 
interested in, but not a party to an 
action, .was given to . appeal ·from an 
order by which the person was 

·aggrieved~ But the learned Judges dicl 
.not act on those decisions as in their 

·opinion they related to powers of the 
appellate Court to grant 1eave to 
appeal and such ·power was vested on 
the practice prevailing in the English 
Courts. No provision of' law or role of 
practice, they snid, had been shown to · 
them entitling the appellant to claim 
such leave. But they added thal: even 

(1) l.L.R. 57 Ma4.~679=39.L.W •. 624, 
Vol. 66-19 .;, . . 

J41 PONN~LAGU AMMANI · "· STATE .. OF, MA.ORAS. (R~jarnannar, C.J .) 
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(4) 16 Ch. D- 1. 
(5) 20 Ch. D. 137 at p. 1!2: 
(6) 16 Q. B. D. 408 at 412. 
(7) 1921 (1) Ch. D. 107' at 110 • 
(8) 1909 (2) Ch. D. 620. 

· . 

and innumerable instances of such • 
practice to some of which learned 
Counsel ref erred us, namely, In'' 
Markham Markham v. Markham (4). 

. In re Padsto» total Loss and Oolliston 
Assurance Association t 5), Attorney. 
General v. Marquis of Atlesbury (6), and 
In rd Ferdinand, Ex Tsar of Bulgaria ( 1 }. 
The position is thus stated iD the 
Annual Practice for 1951 at page 1244: 

'' Persons not parties on the record may, 
bv leave obtained on an ex pa1te applica­ 
tion to the Court of Appeal, appeal from a 
judgment or order affecting their interests, 
as under the old practice." 

Ha]sbury's Laws of England, Vol. 
ume XXVI page 115 gives the same 
rule {n a dlflerent form : 

"A person who is not a part~ aod w~o 
has not been served with such notice (notice 

. of the judgment or order) cannot appeal 
without leave, but a person who might pro­ 
perly have been a party may obtain leave to 
appeal." 

Several instances are ref erred to in 
the footnote and the limits of the rule 
can be gathered from these instances. 
Leave will not be given where the 
applicant could not have been a party 
and application for leave must be 
made within the time limited for the 
appeal. The reason for the practice 
apparently is the principle that a per­ 
son who could have been made a 
party and who might have appealed 
could not afterwards bring an action 
to declare that the judgment or order 
was not binding on him [vide In re 
Hambrough' s Estate, Hambrough v , Ham· 
b·ro1£g h · r. 8)]. 

In more or less similar terms the 
rule and its limits are stated in Seton 
on Judgments and Orders, Seventh 
Edition· Volume I at page ~24 : 

" Where the appellant is not a party to 
the record he can only appeal by ieave to be 
obtained on motion e~ part« from the Court 
of Appeal Leave to appeal will D?t .be 
given to a person not a party unless his in­ 
terest is such· that he ·might have been. made 

. a party." - 
Mr. Kesava Iyengar of course could 

not deny that such a practice waa 
well established in England. But he 
contended that such a practice could 
not be followed by our Courts, govern· 

)ik~ ·t.&.~t here~' "There ii no . pio·~ia 1 on 
"making ai.i~~ aleave .a cond1t~or ~··;e­ 
. ce·dei1t to a$ ~.ppeal like the one ·mr,,er 
;con1idera.tj9ri:. 

· Mr. y~·pki~asu.bramania Ayr r f?r 
'the a·ppelFant rell_ed on the decis on ; n 
Bombay Province v , W. I •. Auto mol~iZ. 
··1.1.ssociation{l land the English pr sctice 
'en which that decision is baa-d. In 
the Bombay case Chagla, C. J.. and · 
Bhagwati1 j. held that a person not a 
party to a suit may pref er an appea] 
if he.ii ·affected by the order of the 
trial Court provided he obtained leave 

1from the Court of appeal. The learned 
Chief Justice observed aa follows : 

•' The Clvll Procedure Code does not in 
-terms lay down as to who can be a party 
to an appeal. But it is clear and this fa.ct 
arises from the very basis of appeals, that 
only a party· against whom a decision is 

:given has a right to vrefer an appeal. Even 
in England the position is the same. But it 
is recognised that a person who is not a. 
party to the suit may prefer an appeal if he 
·is affected by the order of the trial Court. 
'provided he obtains leave from the Court of 
.appeal therefore whereas in the case of a 
party to a suit he has a right of appeal. in 
the case of a person not a party to the suit 
·who iB afieGtt)tl by the order hc,haB, no right 
.but the Court of appeal may in its discretion 
~allow him to prefer an appeal.'' 

. ·Bhagwati, j. referred to the decision 
:of this Court in Indian Bank v ; Bansi, .. 
,.am Jashmal (2), and accepted it as 
authority for the position that no per· 

-son who is not a party to a suit or pro ... 
·ceediµg has a right of appeal. But if he 
~·~a~. aggrieved by a deciaicn of the 
.Court the· remedy open to him was 
-to approach the appellate Court and 
:ask · for leave to appeal which the 
appellate Court would grant in proper 
cases. The learned Judge cites a pas· 
sage from the decision in In re Securi,. 
lies Insurance Company (3) where Lind. 

:Jey, L; J. said that the practice of the 
Courts of Chancery both . before and· 
after 1862 was well settled that while 
·a person who was a party could 
appeal· with out any · leave -a person 
who . .witho:cit being a party waa either 
bound by the order· or was agrieved 
fiy~·.if or wa~ pr.~udi'cially affected by 
1f~o.l11c:Lr;iot~pp~~l.withQut'leave. 

There is abundant authority reeog­ 
nieing.fhe existence. of such a practlce I , ··~ ------... __ 

. (1) A. I. R. 1949 Bom. 1~1. 
. (2). I.L.R. 51 Mad. 670-39· L. W. 62~. 

·· (~' {1894}2 Ch.· D. 4-10. · . 

66L.W. PoNMA1.AGU AMfdANl11. ST·'· TE OF'MADRAS (Rajamannar, C.j.) l42 
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AvARAN KuTTt (minor) by next friend, 
Kalathingal lthalukki v. CtiERIYAKKAtf 

and others. · 
Subba Rao, J . 

S. A. Nos. 503, 504 and 505 of 194~·- 
.. Appeals (disposed of on ·11-12-195.a) 
against the decrees of the District Court of 
the South Malabar in A. S. No. 501 etc., of 
1947 respectively preferred agaiiist the 
decrees of the Court' of the District Murisif. 
Parappanangadi in 0. S. 640 etc. ·of i945 
respectively. ' -· 

Limitation Act, Art ,36-Suil /<W dam-g11 
f or ri:Yongfully eutting trees and i-e1noving s•mi 
-Applicability of th.a hticl~.. . . , _ . ~ '.. _ . 

Art. 36. of the Llmlta tion ··A<>t. ~-pplies tc> 
. actioJts 1~ d1licto whereas A.:r.t.: 116 applietl to 
. actions 1~ contractu. If an e-,c~.ion is.,fo.~.; 
. on tort of one or other of · the t~(;,~ 
mentioned in Art. 36, the suit for damagil~ ..-----.,.....--- --~- . ~ ; 

12} 47 Mad 633-20 L.W. 6.3~ -- . ., .. c, .·-1 
(3) 62 Ca!. 701. ;.!¬ ·~~:~~~ 

~ucce11ful party has been allo.wed te 
file an appeal against an adverse' find• . 
ing [vide. Nimmagadd(I, Venkatda- 

. warlu v. Bodapati Linyayya (2). and 
Harachandra Das v, Bholanath Das (3)]~ 

Applying that test, can we say thaf 
Ponnalagu Ammani will 'be bound by 
the judgment of Subba Rao, J. in tho 
application filed by Lakshmi .Am~ani 
to which she was not a party 1 We 
tl!inlt not. The1Ceurt ef Wude einnet 
be said to have represented her. The 
judgment of. Subba Rao, J. was in no 
sense a judgment in rem -. It is bindina 
only as between Lakshmi Ammani 
and the Government and the Court of 
Wards. Mr. Venkatasubramania bet 
when he says that the judgment of 
Subba Rao J. affects his client adverf. 
sely, means not that the decision 
affects her legal rights but that the 
carrying of it into effect would 
adversely alfect ·her, that is, if and 
when tbe Covernment and the Court 
of Wards deliver. poasession of th~ 
properties to Lakshmi Amtnani al" 
directed by that judgment. · Bu·t it 
will be open to Ponna1agu Ammani 
.to prevent the happening of Juch a 
thing by taking other steps, In these 
circumstances we do ·not think .. ~_h1't · 
this i1 a fit and proper case in which 
leave to appeal &hould be granted. 
We therefore hold that the appeal is 
incompetent and dismiss it. 

v. c. s. 

ed aa we are by the Code c. Civil 
Procedure and the Letters Patent. ',\Je' 
do not see why •. The very doctrine 
on which Mr. Kesava Iyengarrests his 
whole case, namely, that a right of 
appeal is a creature of statute and an 
appellate Court cannot create a right 
of appeal is founded on English 
authorities like Attorney General v, 
Si,lla.m { J). The provisions as regards 
af)peal in England ue. not materially 
.different from those coatained in the 
Code of . Civil Procedure or Letters 
Patent. In neither of them ia.there 
any express mention of persons who 
could appeal. ln our opinion the 
practice consistently followed by the 
English Courts is a just and equitable 
practice and is in no way inconsistent 
with the doctrine that a right of 
appeal can only be created by statute. 
With respect of the learned Judges of 
the Bombay High Court we agree 

·, whh them thal there ls no reason why 
the practice should not be followed by 
Courts in India. - 

Now, what fs the test to find out 
when it would be proper to grant leave 

- to appeal to a person not a party to a 
proceeding against the decree or 
judgment in such proceedings ? We 
think it would be improper to grant 
leave to appeal to every person who 
may in some remote or indirect way 
be prejudicially affected by. a decree 
or judgment. We think that ordinarily 
leave to appeal should be granted to 
persons who, though not parties to 
the proceeding, would be bound by 

'the decree or judgment in that pro- 
ceeding and who would be precluded 

. from attacking ita correctness in other 
·proceedings. We can giV'e as an 
· instance the case where an Official 
- Receiver impugns an alienation by 
- the inaolvent and sues to set it aside 
·. ancl fails. If he does not appeal the 
· decision of the trial Court would be 

· final andbinding not only on Mm but 
' also on all the creditors. - ln such a 

case. if the Official Receiver does not 
choose to file an appeal an aggrieved 

- creditor should ordinarily be given 
·leave to appeal if he shows a prima 

~faoie case against the order sou~ht. to 
· be appealed. A more or less ~1m1lar 
.! teat has been applied to· cases where a 

(1) 10 a. :L. C.16'• u E.R. 12(?0· 

:143. AVAU.N Ktrtfl 1. CHERIY•KKAN (Subba Rao, J~) PART 6 
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tAppu11 from the j udgment and Order, dated IU·7-1%'J of the Andhra Pr adeah High 
Court in Writ Petitions Noa. 4(H and G02 of 1%:'"1 .• 

KOTAIAH NAIDU AND OTHERSt Respondents. 

Civil Appeal Nos. 2121 and 2122of1969, decided on 31st March, 1970 

Mineral ConceHion Rules, 1949-Rule& 28(1-A), 57(1)-Scope of-­ 
Failure of the State Government to dispose of applications for grant 
of mining lease within the time prescribed by the rules-Whet11er the 
Stat@ Govtrnment in dttmcd to bav~ ref11tf4 the appli~i\thtn1, 

Mineral Concession Rule", 1949-Rule 57(1)-Applications for grant 
of mining lea•e before the State Governments not disposed of with­ 
in time-Rejection of review under Rule 57(1) by Central Government-~··­ 
Writ petition In the High Co~rt for directing State Government to 
di&poH of application• for lease-Central Government or appellant 
not parties to the petitioti_._Decision of High Court allowing writ 
petition-Whether binding on the appellant or Central Government-­ 
State Government. di•poliing of applications in pursuance of High 
Court'• deci&ion-Power of Central Goveenrnent to dispose of revision 
against Staee Government's order. 

Versus 
Appellant; 

1970(2) Supreme Court Cases 13 
(From Andhra Pradesh) 

(BEPORJt J. C. SffAlJ, K. S. HRODF. AND A. N. GROVER, JJ.J 
NOOKALA SETHARAMAIAH 

10. For the reasons mentioned above, these appeals fail and they are 
dismissed. The respondents are ex parte in this Court. Hence there wHI he 
no order as to costs in these appeals. 

9. The fact that for certain purposes, a trusteeship is considered as 
"property" and that the trustees have an interest in the trust is irrelevant for 
our present purpose. In considering the scope of Section 41 (I), the only 
thing that we have to see is whether the income in question was received by 
the trustees on behalf of any person. If the deity is considered as a "person" 
then quite clearly the case does not come within the lst proviso to Section 41 (I) 
and that it has to be d ealt with under Section 41 (I). 

Now coming to the deeds, all that the learned counsel for the revenue was 
able to show us is that in one of the trust deeds, the trustees were referred 
to as beneficiaries but on a reading of the entire deed, it is clear that reference 
to them as beneficiaries is a misnomer and that they are not entitled to any 
benefit under any of those deeds. Therefore the finding of the tribunal that 
the sole beneficiary under those deeds is the deity is not open to challenge. 
If that is so, the case dearly f alls within the main Section 41 (I) and that 
the 1st proviso to that section is inapplicable to the facts of the case. On the 
facts found by the Tribunal, it cannot be said that the income or profits in 
question are "not specifically receivable by the trustees on behalf of anyone 
person", 

13 NOOKALA SETRARAMAIAH rJ. ICOTAIAH NArDU (fftgde, }.) (2)s.c.c.] 
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the first respondent thus setting aside 
the order of the Central Government 
and upholding the grant of lease by the 
State Government in favour of first 
respondent. The High Court dis­ 
missed the writ petition of the appel­ 
lant. On appeal to the Supreme 
Court, 

Held: 
Per Hegde and Grover, JJ., that 
(;) According to Rule 57(2): 

where a State Government has failed 
to dispose of an application for the 
grant of a mining lease within the 
period prescribed therefor in the 
rules, such failure shall, for the 
purpose of the rules be deemed to be 
refusal to grant the lease. The rules 
ref erred therein include Rule 28 as 
well. This deemed refusal, if read 
with the mandate given to the State 
Government under Rule 28( 1-A) re­ 
quiring it to dispose or the appJi .. 
cations within 9 months of the receipt 
of those applications, there can be 
hardly any ·doubt that if the State 
Government does not dispose of the 
applications within the time pre­ 
cribed, it is deemed to have refused 
those applications for the purpose of 
Rule 28 as well as Rule 57. The 
High Court was wrong in thinking 
that in the absence of a provision 
providing for deemed rejection in 
Rule 28( 1-A), the contravention of 
that rule does not take away the juris­ 
diction of the State Government, that 
conclusion ignores the words in 
Rule 57(2) that deemed rejection is 
'for the purpose of these rules', In 
view of these words in Rule 57(2), it 
was unnecessary for the rule-making 
authority to prescribe in Rule 28(1-A) 
the consequences of the failure on the 
part of the State Government to 
implement the mandate of Rule 
28(1-A). Hence, in our opinion, the 
Central Government's decision that 
the applications made by the appel­ 
lant, the 1st respondent and others for 
mining lease should be deemed to 
have been refused on March l , .1958, 
is correct. Therefore the High Court 
was wrong in quashing the order of 

On September 15, l 953, the first 
respondent a pp lied for grant of a 
mining lease in respect of 915 acres 
and 18 cents of land and got a lease 
of lands comprising 57 acres 25 cents 
onjanuary 9, 1954. On November 
21, 1955, the appellant applied for a 
grant of a mining lease of a portion of 
the area for which the respondent 
had applied for. The State Govern­ 
ment s-ranted some of the areas of 
mining lease to various persons. The 
respondent moved . .the Central 
Government under Rule 57 of the 
Mineral Concession Rules, 1949, 
for directing the State Govern­ 
ment' to grant him the lease 
asked for. On December 27, 1955, 
the State Government granted on 
mining lease l acre, 20 cents of land 
to the appellant from out of the area 
included in the first ·respondent's 
application. OnJuly 18, 1956, the 
Central Government rejected the first 
respondent's review petition. On April 
16, · 1957, the first respondent filed 
a writ petition (W. P. 888 of 1957) 
in the High Court for a writ to the 
State Government to dispose of his 
application for lease expeditiously. 
Neiher the Central Government nor 
the appellant were made parties to 
that petition. The High Court allow­ 
ed the petition in pursuance of which 
the State Government by its order, 
dated May 27, 1961, granted on min· 
ing lease to the respondent all the areas 
for which he had made the applica­ 
tion less those which had been given 
to others. The appellant filed a 
review petition under Rule 57, before 
the Central Government which by its 
order, dated February 15, 1965, set 
aside the grant in favour of the first res­ 
pendent, dated May 27, 1961, on the 
ground that the applications of the 
appellant , first respondent as well 
as the others which were pending be .. 
fore the State Government should be 
deemed to have been rejected on 
March l, 1958 in view of Rule 57(2). 
The appellant and the first respondent 
filed writ petitions in the High Court· 
for grant of lease to them. The High 
Court allowed the writ petition filed by 

SUPREME COURT CASES 14 [1970 
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to disJ>?s; of the appli~ation for grant 
of. a mmmg lease within the time pres· 
cribed by the rules, the failure results 
in refusal to grant the lease. The 
High _Court was· in error in holding 
that !n the absence of a provision 
enacting that even if the application 
atands rejected for Iailure to plH 
an order within the time prescribed, 
the State Government has power to 
issue a licence, The High Court was 
again in error in holding that because 
of the representations made by the 
State before Bhimasankaran J. in 
Writ Petition No. 1237 of i957 'the 
State Government were estopped from 
contending that the application was 
by the first respondent must be deem" 
ed to have been refused. (Para 20) 

(ii) It was not open to the Cen­ 
tral Government in effect to exercise 
appellate authority over the judgment 
of the High Court. If the order was 
erroneous, it could be set aside 
by an appropriate proceeding 
before a Division Bench of the High 
Court or before this Court. But the 
Central Government had no power 
to set aside the order on the vi~w 
that the High Court had reached an 
erroneous conclusion. To accede to 
the contention that the executive has 
the power, when exercising quasi-judi­ 
cial functions, to sit in appeal over 
the decision of the High Court is to 
destroy the scheme of division 
of powers under our Constitution. 
I see no reason for making a 
distinction between the effect of an 
order made by the High Court and 
carried out by the State and an order 
made by the High Court and con· 
firmed in appeal by this Court and 
car~ied out by the State .. In my view 
Article 141 of the Constitution has no 
bearing on that question. If this 
Court decided a question of law 
or of fact or a mixed question 
of law and fact arising in an 
appeal against an order passed by 
the High Court in a writ .petition 1 

against the action of the State Govern­ 
ment granting or refusing to grant a 
licence, it would not, in my judgment, 
be open to the Central Government, 

the Central Govemmen. on that 
ground. (P~ r a ll5) 

(ii) Rule 28(1-A) and Rul ~ 57(2) 
are statutory rules. They bir -d the 
Government as much as they bind 
others. The requlremem of those 
rules cannot be waived 1,y the State 
Governments. Therefore the fact 
that the learned Governm- nt Pl eader 
represented to the Oour: that the 
petition filed by the I st respondent 
on September 15, 1953 was still pend­ 
ing disposal cannot chance the legal 
position nor could it confer on the 
State Government any power to act in 
contravention of those rules (Para 17) 

(iii) If is true that ~H far as the 
State Government is con 1 -erned the 
writ issued was binding whether the 
decision rendered by the Court was 
correct in law or not ; but then that 
decision wiU not bind either the 
appeIIant herein or the Central 
Government who were not parties to 
that· writ petition. It is not a judg­ 
ment in rem. In obedience to the 
writ issued by the Court, the State 
Government did consider the appli­ 
cation of the 1st respondent. It 
granted him the lease askea for by him. 
Therefore the State Government has 
complied _with the direction issued 
to 1t by the High Court. The 
Central Government had been 
constituted as the revisfonal authority 
under Rule 57. That authority is 
a quasi-judicial body created by 
statutory rules. It is bound by law 
to discharge the duties imposed on it 
by Rule 57. Therefore it had to obey 
the mandate of Rule 57. In so doing, 
it cannot be said that it had infringed 
the mandamus issued by the High 
Court in Writ Petition No. 888of1957 
to which, as pointed out before, the 
appellant was not a party and the order 
made in which could not be binding 
either on the Central Government or 
the appellant, (Para 18) 

Dey Gupta & Co. v, State of 
Bihar and Another, AIR )961 Pat 487, 
referred to. 

Held Per Shah, J : that : 
(i) If the State Government fails 

15 NOOJCALA SET rARAM AYAH U, JCOTAIAH NAIDU (ffegd1, J.) (2)s.o.c.] 

----------------------:------------------------------~-------------------------------------------~------------------------------------------------- 
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The Majority Judgments of the Court were delivered by 

HEODE, J.-These appeals by certificate arise from the common judgment 
of the High Court of Judicature at Andhra Pradesh in Writ Petitions Nos. 464 
and 602 of 1965. The appellant herein was the petitioner in Writ Petition 
No. 602 of 1965 and the 5th respondent in Writ Petition No. 464 of 1965. Jn 
this case, it will be convenient to formulate the issues arising for decision after 
setting out the relevant facts. 

2. Amrutham Kotaiah Naidu, the Jst respondent in these appeals applied 
for the grant of a mining lease in respect of 915 acres and 18 cents of land in 
Appalanarasimhapuram hamlet of Cheruvurnadhavaram in Khammameth 
Taluqa of Warangai District of the then Hyderabad State, on September 15, 
1953. After production of agreement with the Partedars lease in respect of 
lands comprising 57 acres 25 Gunthas was granted to him as per the order of 
the Director of Mines and Geology, dated Jan~ary 9, 1954. That order is 
silent as regards the other areas included in his application. Thereafter the 
respondent was pressing the State Government to grant him on lease the 
remaining areas included in his application. Meanwhile on November 21, 
1955, the appellant applied for the grant of a mining lease of a portion of the 
area for which the respondent had earlier submitted his applicauon. The 
State Government granted on mining lease to various persons some of the 
areas in respect of which the respondent had asked for a mining lease. Obvio­ 
usly '1g~ricvcd by those grants the respondent moved the Central Government 
under Rule 57 of the Mineral Concession Rules. 1949 (to be hereinafter refer­ 
red to as "rules") on December fl, 1955, seeking a direction to the Stat» Govern- 

Atlvoeates who apptar~d in this cas« : 

D. Narasaraju, Senior Advocate (A. 
Subba Rao and ti. R. Sharma, Advccates 
with him), for AppeJJant (in both Appeab). 

M. C. Srtail'aa, Senior Advocate (P. 
P_ar!lmnhwara Rao, V. Rajagopal Reddy, S. l . 
Setia and ti. C. Dua, Advocatea with him) 
for Respondent No. 1 (in both Appeals). ' 

Dr. Seyid Muhamm1d, Senior Advocate 
(S. P. Nayar, Advocate with him), for H.('5· 
pendent No. 2 (in both Appeals). .~ 

f, RGm R'd~y, ~'nigr t\dvgr1t~ (d, 
Y. V. Nair, Advocate with him), for Re1pon .. 
dent Noa. j and 4 (in C. A. 2J2t/69) and 
Respondent No. 3 (in C, A. No. 2122/69). 

Civil Appeal No. 2122 of 1969 
dismissed. 

12 CA ; In re. Securities Insurance Com­ 
pany, 1894(2) Ch. 410; The Province 
of Bombay v, Western India Auiomobil~ 
As.rociation, ILR 1949 Bom 591 · 
Ponnalagu v. State of Madras, ILR 1953 
Mad 808 ; Pullayya v. Nagablmsltanam. 
ILR 1962 AP 127 (FB). 

Civil Appeal No. 2121 of 19()9 
allowed. 

hearing a review petition a gains- the 
order of the State Govern n ent 
in compliance with the or· ler ol th is 
Court, to set aside the order so a to 
upset the order. of this Court. · 'hat 
is so, not because of Article 14 1, but 
because neither the Legislau re nor 
the executive is invested with powers 
to supersede judgments of Courts. 
The Legislature may if comp· tent in 
that behalf change the law but cannot 
supersede a judgment of the Court. 
The executive has no power tr change 
the law, and no power to supersede 
thejudgment of the Court. ( ·1ara 23) 

(iii) The appellant could undoub­ 
tedly have been made a party ro a peti­ 
tion before the High Court. He could, 
therefore, challenge the correctness 
of the order made by Basi Reddy, J. 
No objection could be raised against 
the grant of leave to him to appeal 
on the ground that he was not a party 
to the Writ Petition ~o. 888 of 1957. 

(Para 25) 
C:ases re.J"trred to: 
Re. "B'' and Infant, 1958(1) QB 
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(iii) 
(iv) 

(ii) 

refusing to grant a certificate of approval, prospecting licence 
or mining lease ; 

refusing to renew a certificate of approval, prospecting licence 
or mining lease ; 

cancelling a prospecting licence or mining lease ; 
refusing to permit transfer of a prospecting licence or any right, 

title or interest therein under clause (iv) of sub-rule (I) of 
Rule 23 or a mining lease or any right, title or interest 
therein under Rule 37, 

it shall communicate in writing the reasons for such order to the person 
against whom the order is passed and any person aggrieved by such order 
may; within two months of the date of receipt of such order, apply to the 
Central Government for reviewing the same. 

{2) Where a State Goverment has failed to dispose of an application 
for the grant or renewal of a certificate of approval or prospecting licence 
or a mining lease within the period prescribed therefor in these rules, 
such failure shall, for the purpose of these rules, be deemed to be a refusal 
to grant or renew such certificate, licence or lease, as the case may be: 

ment to grant to him the lease asked for by him by his app1ication of Sep­ 
tember 15, 1953. He further requested the Central Government to direct the 
State Government to stop granting further areas to other applicants in 
Appalanarasimhapuram village pending investigation of the matter and pend­ 
ing decision of the Central Government. Meanwhile on December 27, 1955, 
the State Government granted on mining lease I acre and 20 cents of land to 
the appellant from out of the area included in the 1st respondent's application. 
On July 18, 1956, the Central Government dismissed the review petition made 
by the 1st respondent on December 8, 1955, with these observations : 

"Sir, 
I am directed to refer to your application, dated the 8th December, 195.S, 

on the subject and to say that after careful consideration of the facts stated 
therein, the Central Government have come to the conclusion that there 
is no valid ground for interfering with the decision of the Government of 
Hyderabad, rejecting your application for grant of mining lease for iron 
ore in Appanarasimhapuram and R.a;guclam vUlages, Rhammameth 
district. Your application for revision is, therefore, rejected. 

Yours faithfully, 
Sd./- G. C. Jerath, 

U oder Secretary to the Government of India;" 
3. Evidently the Central Government proceeded on the basis that the 

order of the State Government, dated January 9, 1954 granting Si acres and 
20 cents of land to the lst respondent, by implication amounted to a rejection 
of his claim in respect of the other areas. 

4. Meanwhile on September 15, 1956, some of the rules were amended. 
After Rule 28(1) a new sub-rule 28(1-A) was inserted. That sub-rule reads: 

"Every application under Rule 27 shall be disposed of by the State 
Government within 9 months from the elate or receipt or the appllcatlon.'~- 

At the same time Rule 57 was also amended. Amended Rule 57 reads thus : 
Application for reoi1w.-( I) Where a State Government passes as 

under.- 
(i) 

17 NOOKALA ~ETHARAMAIAH v. KOTAIAH NAIDU (Hegde, ].) (2)s.c.c.] 
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and any person aggrieved by such failure may, within two months of the 
expiry of the period aforesaid apply to the Central Government for 
reviewing the case. 

(3) An application for review under this rule may be admitted after 
the period or limitation prescribed under this rule, if the applicant satisfies 
the Central Government that he had sufficient cause for not making the 
application within the said period." 

5. A further amendment to that Rule S7(2) was made on August 31, 
1957. The concerned notification No. S. R. 0. 2753 reads : 

"In exercise of the powers conferred by Section 5 of the Mines and 
Minerals (Regulation and Development) Act, 1948, the Central Govern­ 
ment hereby makes the following further amendment in the Mineral Con· 
cession lules, 1949, namely : 

Provided that any such application pending with the State Govern­ 
ment on the 14th Septernber, 1956, and remaining undisposed of on the 
24th August, 1957, shall be disposed of by the State Government within 
six months from the latter date." 
6. On April 16, 1957, the lst respondent filed another review petition 

before the Central Government. On September 26, 1957, that petition was 
dismissed by the Central Government as being premature. The relevant por-· 
tion of that order reads : 

"With reference to your application, dated 16th April, 1957, on the 
above subject, I am directed to invite your attention to this Ministry's 
N6tift~Atl6J\ N6. M-II-15. 2(26)/57 clM~d lkt. 21-B-57 (c6py ~ftclosed) amend­ 
ing the Mineral Concession Rules, 1949. It will be noticed therefrom 
that the application for concessions received by the State Government 
prior to the 4th September, 1956 and remaining undisposed of on the 31st 
August, 1957 shall be disposed of by them within six months from the 
latter date. Your application for review is therefore premature at this 
stage and in case your application for mining lease is not disposed of 
by the State Government within the prescribed period you may apply to 
the Central Government at the appropriate time." 
7. While making this order. evidently the Central Government had 

overlooked its earlier order, dated July 18, 1956. 
ll After the aforementioned order of the. Central Government, the lst 

respondent moved the High Court of Andhra Pradesh under Article 226 of the 
Constitution in Writ Petition No. 888 of 1957 seeking a writ of mandamus to 
the State Government of Andhra Pradesh to dispose of his application for lease 
made on September 15, 1953, expeditiously. To that petition he made only 
the State of Andhra Pradesh as the respondent, Neither the Central Govern· 
ment nor. the appellant herein were parties to that petition. That petition 
came up for hearing before Basi Reddy, J., on November 4, 1958. At the 
hearing the learned Government Pleader who appeared for the State Government 
conceded that the application of the petitioner for mining lease on September 
15, 1953 had not been disposed of by the State Government in the manner 
prescribed by Rule 17 of the 'Rules' but he contended that that application 
must be deemed to have been rejected in view of Rule 57(2). The learned 
Judge rejected that contention with the following observations : 

"In my opinion this deeming provision is intended for the benefit of 
the applicant and does not relieve the State Government from perform- 

(1970 SUPREME COURT CASU 18 
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ing the statutory functio rlS imposed on it by Rules 17( I) and 17(2) viz .• of 
granting or refusing tJ, e licence, and in case of refusal of recording in 
writing the reasons for the refusal and of refunding the application fee." 
9. He accepted the petition and issued the mandamus prayed for. 
10. During the pendency of the Writ Petition No. 888 of 1957, the 1st 

respondent filed another writ petition oh December 16, 1957 seeking the very 
reli@f that he had sought in his earlier writ petition. That ~!tition WI! dk. 
posed of by Bhimasankaram, J., on August 20, 1959, with these observations: 

''It is stated by the learned 3rd Government Pleader that the Govern­ 
ment is prepared to dispose of the application of the petitioner on the 
merits without relying upon Rule 57(2) of the Mineral Concession Rules, 
1949. In the circumstances the petitioner does not want to press his 
petition. The writ petition is accordingly dismissed. There will be no 
order as to costs.'' 
11. The State Government by its order, dated May 27, 1961, granted on 

mining lease to the respondent all the areas for which he had applied on 
September 15, 1953 less those areas which had been earlier leased out to 
others. 

12. Aggrieved by the above order, the appellant moved the Central Govern­ 
ment under Rule 57 on July 7, 1961 for reviewing the said order. Even before 
that he had moved the Andhra Pradesh High Court under Article 226 of the 
Constitution on June 13, 1961 to issue a writ of mandamus to the State 
Government to consider his application for mining lease in preference to that 
of the 1st respondent as according to him the lst respondent's application should 
be deemed to have been rejected under Rule 57(2). The High Court rejected 
that application observing that the appropriate course for him was to move the 
Gentral Government under Rule 57 against the order of the State Government. 
Thereafter on 15·2-1965, the Central Government allowed the review petition 
filed by the appellant and set aside the grant made in favour of the 1st respon­ 
dent on May 27, 1961. It came to the conclusion that the applications made 
by the appellant, the lst respondent as well as others which were pending before 
the Andhra Pradesh Government should be deemed to have been rejected on 
the lst March, 1958, in view of Rule 57(2). Aggrieved by that order the 1st 
respondent filed Writ Petition No. 464 of 1965 praying that the High Court 
may be pleased to. call for the relevant records from the Central Government 
by issuing a writ of certiorari and quash the order of the Central Government 
and issue a further writ to the Central Government and to the State Govern­ 
ment to grant the lease asked for by him. During the pendency of that peti­ 
tion the appellant filed Writ Petition No. 602 of 1965 seeking a writ of 
mandamus against the Central Government and the State Government to grant 
hhn the mining lease for which he hacl applled, The Rlgh Court has allowed 
the writ petition filed by the lst respondent and dismissed that of the appellant. 
Hence these appeals, 

13. So far as Civil Appeal No. 2122 of 1969 is concerned there is no 
merit in the same. No ground in support of that appeal was urged before 
us. Hence it fails and it is dismissed. 

H. In Wtit Petition No. 464 of 1965 from which Civil Appeal No. 2121 
of 1969 arises, the High Court set aside the order of the Central ·Government 
on various grounds and upheld the grant made by the State· Government in 
favour of the lst respondent. We shall now proceed to consider the correctness 
of the reasons given by the High Court in support of its order. 

19 NOOICAl.A SETHARAMAIAH l1, KOTAIAH NAIDU (Hegdt, J.) (2)s.c.c.] 
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15. The High Court was of the opinion that Rule 57(2) was enacted only 
for the benefit ~f the applicants for lease, licence etc, so that they may have an 
early opportunity to move the Central Government for appropriate orders. 
In the view of the High Court that rule does not take away the power of the 
State Government to dispose of the applications made for mining lease etc, 
even after the period prescribed expires. In support of this conclusion 
it relied on the decision of the Patna High Court in Dey Gupta and Co. v, Stat~ 
of Bihar and Anotlrer1 as well as on the decision of Basi Reddy, J ., in Writ 
Petition No. 888 of 1957 to which reference has already been made. Neither 
the Patna decision nor the judgment of Basi Reddy, J., nor the decision under 
appeal gives any cogent reason in support of the conclusion that the deemed 
dismissal under Rule 57(2) does not take away the right of the State Govern- 
ment to grant the lease asked for. The l>atna High Court in support of its 
conclusion observed : 

"No doubt, reading Rule 28(1-A) with Rule 57(2) of the Rules, 
it is clear that, if the State Government fails to dispose of an application 
for the grant of a mining lease within nine months, it must be deemed 
to have been refused by it. 

But this provision is made, in my opinion, only for the purpose of 
filing a review application before the Central Government, so that 
an applicant desirous to have a mining lease may not have to wait 
unnecessarily for a long period without any order being passed on his 
application. That however, does not mean that after the lapse of nine 
months from the date of receipt of the spplicatlcn, the State Government 
ceases to have jurisdiction over the matter so as not to pass any order 
on any application after the lapse of nine months from the date of its 
receipt. 

The expression "deemed to be a refusal" in Rule 57(2) is only for 
the purpose of a review application to be filed before the Central Govern­ 
ment, and it is not a part of Rule 28( l·A). In this view of the matter 
the legality of the order passed by the State Government granting 
a mining lease to respondent No. 2 cannot be challenged on the above 
ground;" 
16. We think that these observations are not correct. If it is otherwise, 

even when a review petition is pending before the Central Government under 
Rule 57, the State Government can make an order on the application made 
and thus compel the parties to file another review petition. Further, if the 
Central Government gives one direction in the review petition and the State 
Government passes an inconsistent order in the original petition, there is bound 
to be confusion. If we read Rule 28(1-A) and Rule 57(2) together, there 

1is hardly any doubt that after. the period prescribed, the State Government 
-is-incompetent -to deal with the applications pending before it. According 
to Rule 57(2)* where a State Government has failed to dispose of an applica­ 
tion for the grant of a mining lease within the period prescribed therefor 
in the rules, such failure shall, for the purpose of the rules be deemed to be 
refusal to grant the lease. The rules referred therein include Rule 28 as well. 
This deemed refusal, if read with the mandate given to the State Government 
under Rule 28(1-A) requiring it to dispose of the applications within 9 months 
of the receipt of those applications, there can be hardly any doubt that if the 
State Government does not dispose of the applications within the time 
prescribed, it is deemed to have refused those applications for the purpose 

J. AIR 1961 Pat 487. 

(1970 SUPREME COURT OASES 20 
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of Rule 28 as well as Rule 57. The High Court was wrong in thinking that 
in the absence of a provision providing for deemed rejection in Rule 28(1-A), the 
contravention of that rule does not take away the jurisdiction of the State 
Government. That conclusion ignores the words in Rule 57(2) that deemed 
rejection is 'for the purpose of these rules'. In view of those words in 
Rule 57(2), it was unnecessary for the rule making authority to prescribe in 
Rule 28(l·A) the consequences of the failure on the part of the State Govern­ 
ment to implement the mandate of Rule 28(1-A). Hence, in our opinion, 
the Central Government's decision that the applications made by the appel­ 
lant, the I st respondent and others for mining lease should be deemed to 
have been refused on March 1, 1958 is correct. Therefore the High Court 
was wrong in quashing the order of the the Central Government on that 
ground. 

17. The High Court was also wrong in opining that in view of the 
representations made by the learned Government Pleader before Bhima­ 
sankaran, J., on August 25/ 1959, in Writ Petition No. 1237 of 1957, the State 
Government is estopped from contending that the application made by the 
lst respondent on September 15, 1953 must be deemed to have been refused'. 
There can be no estoppel against a statute. Rule ~S{l .. A} and Rule 5'(2} 
are statutory rules. They 'bind the Government as much as they bind others. 
The requirement of those rules cannot be waived by the State Governments. 
Therefore the fact that the learned Government Pleader represented to 
the Court that the petition filed by the lst respondent on September 15, 1953 
was still pending disposal cannot change the legal position nor could it confer 
on the State Government any power to act in contravention of those rules. 

18. Yet another ground relied on by the High Court is that in view 
of the writ issued by Basi Reddy, J., in Writ Petition No. 88.8 of 1957, the 
State. Government was bound to consider the application of the 1st respondent 
'and therefore the decision of the State Government taken in obedience to 
the order of the High Court could not have been set aside by the Central 
Government.' It is tru~ thAt JU far as the State Government h concerned 
the writ issued was binding whether the decision rendered by the Court was 
correct in law or not ; but then that decision will not bind either the appellant 
herein or the Central Government who were not parties to that writ petition. 
It is not a judgment in rem. In obedience to the writ issued by the Court, 
the State Government did consider the application of the lst respondent. It 
granted him the lease asked for by him. Therefore the State Government 
has complied with the direction issued to it by the High Court. The Central 
Government had been constituted as the revisional authority under Rule 57. 
That authority is a quasi-judicial body created by statutory rules. It is bound by 
Jaw to discharge the duties imposed on it by Rule 57. Therefore it had to obey 
the mandate of Rule 57. In so doing, it cannot be said that it had infringed 
the mandamus issued by the High Court in Writ Petition No. 888 of 1957 to 
which, as pointed out before, the appellant was not a party and· the order 
made in which could not be binding either on the Central Government or the 
appellant, · 

19. For the reasons mentioned above, we allow Civil Appeal No. 2121 
of 1969 and set aside the order of the High Court and dismiss the writ petition 
No. 464 of 1965 but in the circumstances of the case, we make no order as to 
costs in these appeals. 
The dissenting Judgment delivered by 

SHAH, J.-I agree that Appeal No. 2122 of 1969 must be dismissed. I 
also agree that if the State Government fails to dispose of the application for 

21 NOOKALA SETHARAMAIAH o. KOTAIAH NAIDU (Shah, J.) (2)s.c.c.] 
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grant of a mining lease within the time prescribed by the rules, the failure 
results in refusal to grant the lease. The High Court Was in error in holding 
that in the absence of a provision enacting that even if the application stands 
rejected for failure to pass an order within the time prescribed, the State 
Government has power to issue a licence. The High Court was again in error 
in holding that because of the representations made by the State before 
Bhimasankaran, J., in Writ Petition No. 1237 of 1957 the State Government 
were estopped from contending that the application was by the first respondent 
must be deemed to have been refused. 

21. But I am unable to agree that the Central Government was compe­ 
tent in exercise of its power of review, against the order of the State Govern­ 
ment made in compliance with the order of Basi Reddy, J. in Writ Petition 
No. 888 of 1957, to set aside the order so as in effect to overrule the judgment 
of the High Court. 

·22. The relevant facts may be recalled. The Central Government made 
an order on September 2·5, 1957, in the review application filed by the first 
respondent holding that his .. application was premature and that it was for 
the State Government to dispose of the application within six months of 
August 31, 1957. The first respondent then moved Petition No. 888 of 1957 
for a mandamus directing the State Government to dispose of his application. 
By order, dated November 4, 1958, Basi Reddy, J., observed that Rule 57(2) 
as amended by~· R. 0. No. 2753 "is inte~ded for the benefit of ~he applicant 
and does not relieve the State from performmg lhe stalulory funchons 1m~o§ed' 
on it under Rule 17( 1) and 17 (2) vi~. of granting or refusing the licence". 
The State Government then heard the application and granted the mining 
lease for which the first respondent had applied on September 15, 1953. 
Against that order the appellant moved a review petition. The Central 
Government by order, dated February 15, 1965, allowed the review petition 
and set aside the grant in favour of the first respondent. 

23. Granting that the High Court erroneously issued a writ of mandamus 
directing the State Government to perform its functions it was, in my judg­ 
ment, not open to the Central Government in effect to exercise appellate 
authority over the judgment of the High Court. If the order was erroneous 
it could be set aside by an appropriate proceeding before a Division Bench of 
the High Court or before this Court. But the Central Government had no 
power to set aside the order on the view that the High Court had reached an 
erroneous conclusion. To accede to the contention that the executive has 
the power, whsn exercising qua3i-j11diciil1 fynctions, to sit in appeal over the 
decision of the High Court is to destroy. the scheme of division of powers under 
our Constitution. I see no reason for making a distinction between the effect 
of an order made by the High Court and carried out by the State, and an 
order made by the High Court and confirmed in appeal by this Court and 
carried out by the State. In my view Article 141 of the Constitution has no 
bearing on that question. If this Court decided a question of law or of fact or 
a mixed question of law and fact arising in an appeal against an order passed 
by the High Court in a Writ Petition against the action of the State Govern­ 
ment granting or refusing to grant a licence, it would not, in my judgment, 
be open to the Central Government, hearing a review petition against the 
order of the State Government in compliance with the order of this Court, to 
set aside the order so as to upset the order of this Court. That is so, not 
because of Article 14 l, but because neither the Legislature nor the executive 
is invested with powers to supersede judgments of Courts. The Legislature 
may if competent" in that behalf change the law but cannot supersede a 
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f Appeals by special leave Crom the Judgment and Order, dated 20-'4·1965 o( the Madhya 
Pradesh High Court in Mite. Civil Case No. 891 of 1914. 

4. ILR 1953 Mad 808. 
5. ILR 1967 AP 127 (FB). 

1. 1958( I) QB 12 CA. 
2. 1894{2) Ch. 410. 
3. ILR 1949 Bom 591. 

Civil Appeals Nos. 505 to 508 of 1967, decided on 28th April, 1970 
Madhya Bharat Abolition of Jagir Act, .1951-Section 8(1) and (2) 

.-Abolition of J11ir--Gomptn11tion under S.ctio11 8(1)-Iotertit oa 
amount of compensation-Whether a capital receipt~ · 

Interpretation of statutes-Marginal heading-Funcdon of. 

Respondent~ 

Versus 
COMMISSIONER OF INCOME-TAX, M. P., 

NAGPURt 

Appellant; 

1970(2) Supreme Court Cues 23 
(From Madhya Pratluk) 

(DEFORE J. C. SHAH, K. S. HEODE, AND A. N. GROVER, JJ.] 
CHANDROJI RAO 

judgment of the Court. The executive has no power to change the law, and 
no power to supersede the judgment of the Court. 

24. It was, however, said that the appellant was not impleaded as a 
party to Writ Petition No. 888 of 1957, and he could not seek redress in a 
superior Court against the order of Basi Reddy, J. But it is settled by a long 
course of authorities that a person who has not been made a party to a procee- 
diftg mn.y !till n.ppen.l with Ien.ve of the Ap~ll&tfl 06dtt, ~i'ovidM he might 
have properly been made a party to the proceedings see Re. "B" an lrt/Olll.1 
In ln re. Stcu1itie1 Insuranae Company', Lindley, L. J., observed at p. 413 : 

"I understand the practice to be perfectly wellsettled that a person 
who is a party can appeal {of course within the proper time) without any 
leave, and that a person who without being a party is either bound by the 
order or is aggrieved by it, or is prejudicially affected by it, cannot appeal 
without leave. It does not require much to obtain leave. If a person 
alleging himself to be aggrieved by an order can make out Even. a prima 
facie case why he should have leave he will get it ; but without leave he 
is not entitled to appeal." 

The rule has been accepted by the High Courts in India : See The Prouine1 of 
Bombay v. Western India Automobile Association"; Ponnalagu v, Stau of Madras• 
and Pullayya v. Nagbhwlumam.6 

25. The appellant could undoubtedly have been made a party to a petition 
before the High Court. He could, therefore, challenge the correctness of the 
order made by Basi Reddy, J. No objection could be raised against the grant 
of leave to him to appeal on the ground that he was not a party to the Writ 
Petition No. 888 of 1957. In my judgment, therefore, Appeal No. 2121 of 
1967 must also fail. 

26. Order.-In accordance with the opinion of the majority Civil Appeal 
No. 2121 of 1969 is allowed and Civil Appeal No. 2122 of 1969 is dismissed. 
No order as to costs in these appeals. 

23 CHANDROJI RAO o, cvr, T., NAGPUR (Gror11r, J.) (2)s.c.c.] 
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J.C.* 
1920 

--.- 
RAJA 
OF 

RAMNAD 
fl, 

V.ELUSAMI 
TEV~R. 

J. c, 
1920 

49 

* Present: LORD DUNEDIN/,. LORD MOULTON' and Ma. AMEER. ALI. 
VOL X'L VIII E 

7 

HtiliJ, that upon the true construction of the ijara the appellants had 
not a permanent r'ight of occupation of the chur land, and that the 
zamindar was entitled to possession. 

Jn 1864 a zamindar granted to the appellants' predecessors in title 
an ijara settlement for eight years at an annual rent; the patta and 
Jm.buliyat provided as to pa.rt of the land namely chur land for the 
possession of which the zamindar was then suing them, as loUows: !hat 
the zamindar creating a jote of it and fixing Rs.1300 as: the yearly rent 
should include it in the ijara rent; that after the expiry of eight years a 
fair rent should be settled in the zamindar 's nij share; that until a fair 
rent was 8¬ ttled the yearly rent of Rs.1300 should continue. In 1912, 
occupation of the ehur land having continued without a fr€'Sh rent being 
settled, the zamindar after notice to the appellants sued them for posses­ 
sionr-« 

Benga.i T(J(fl,ancy'--Ocoup<l(fW'JJ Big'ht--Constru.ction .of Patta--J ote-·ReW. fudicata 
lsS'UIJ determiine<J adversely to suooesefu; Party-Code of Civil Proceilurc 
(V. of 1908), s. 11-Bengal Rent Am (X. of 1859), a. 6. 

ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 

• RESPONDENT. NARESH NARAYAN ROY 
AND 

{ APPELLANTS; 
MIDNAPUR ZAMINDARI COMP ANY, 

LIMITED 

Solicitors for appellants: T. L. Wilson & Co. 

of the High Court on March 7, 1918, from which this appeal 
is brought. 

Their Lordships are therefore of opinion that the order of 
the Subordinate Judge of March 31, 1917, and of the High 
Court of March 7, 1918, should be set aside, and that the 
prayer of the appellant for the recovery of the decree amount 
by attachment and sale of the defendants' immovable 
properties referred to in the application should be granted, 
and that the appellant should receive from the respondents 
his costs in the Court below and of this appeal, and they will 
humbly advise His Majesty accordingly. 

lNbIAN Al>PEALS. VOL. XL VII!. J 
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Jardine, Skinner & Co. v, Surut Soondari Debi (1871)L.R. 5 I.A. 164, 
followed. 

A ''jote ,; is a general term and is not neeesaarily equivalent to a 
raiyati jote; it is little suited to the recognition of a pre-existing right. 

In 1877 the zamindar had sued for possession of the chur land and the 
tenants had pleaded (1.) an occupancy right, and (2.) that the suit was 
premature, no atiemp! having been made to seHle a fresh rent, 'riie· 
trial judge made a decree dismissing the suit; he held that there was no 
occupancy right, but that the suit was premature. Upon an appeal by 
the zamindar to the High Court, the tenants filed a cross-objection to the 
finding that there was no occupancy right. The High Court affirmed 
the decree, -011 the ground that the suit was premature, and upon the 
cross-objection affirmed the finding that there was no occupancy right ; 

Held, that the absence of an occupancy right was not a res judicata. 
against the appellants since the tenants had succeeded upon the other 
plea, but that it created a paramount duty on the appellants to displace 
the finding, and that they had failed to perform that duty. 

APPEAL from a judgment and decree of the High Court 
(June 13, 1917) affirming a decree of the Subordinate Judge 
of Murshidabad. 

The respondent sued the appellants for possession witL 
mesne profits of an undivided fractional share of certain 
chur land of which th€ appellants were in possession under 
the terms of a patta and kabuliyat of 1864. The respondent 
had given notice terminating the tenancy. The appellants 
pleaded that under the terms of the patta and kabuliyat 
they were entitled to remain in possession, paying Rs.1300 
a year rent so long as a new rent had not been settled. Other 
pleas were raised which are not material to this report. 

The facts, including the terms of the kabuliyat, appear 
from the judgment of their Lordships. 

The Subordinate Judge made a decree for khas possession 
and for mesne profits; that decree was affirmed upon an 
appeal to the High Court. 

1920. Nov. 15, 16, 18. D.e Gruyfher K.0. and Kenworthy 
Brown for the appellants. The appellants had a permanent 
right of occupation. Their predecessors had possession for the 
purpose of cultivating the land; they were raiyats and under 
s, 6 of the Bengal Rent Act (X. of 1859) an occupancy right 
was obtained by twelve years' continuous possession. 
[Reference was made to D'llrga Prosunmo Ghose v. Kalida« 

[L. R. !NDIAN APPEALS. 

-..- 
MJDNAPUR 

ZAMJNDARI 
COMPANY 

v. 
N'ARdH 

NARAYAN 
ROY. 

.J •. C. 

1920 

so 
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v. 
NARESH 

NAR..\YAN 
ROY. 

E 2 

Dunne K.C. and Dube for the respondent. The former 
decision of the Board relied on by the High Court is not 
distinguishable. The provision that the rent of Rs.1:300 
was to continue until a fair rent was settled merely expressed 
that which the law would have implied. The appellants, 
by their written statement, and throughout, have relied upon 
the ijara of 1864 as creating a jote; no antecedent right 
was alleged. Earlier litigation precluded the appellants from 
setting up an occupancy right independently of the ijara. 
[With regard to the decision at 9 Cal. L. R. 449 reference was 
made to Rajani Kanta Ghose v Secretary of State for India. (7)] 

(1) (1881) 9 Cal. L. R. 450. (4) (1891) I. L. R. 18 C. 647. 
(2) L. R. 5 I. A. 164. (5) (1885) I. L. R. 7 A. 606. 
(3) (1884) L. R. 12 I. A. 23. (6) (1890) I. L. R. 18 B. 597. 

(7) (1918) L. R. 45 I. A. 190, 194. 

First, because in 1864 the ap: iell.ints ' predecessors were in pos­ 
session as jotidars; the ijara was ancillary to the compromise, 
it recognized the right to oceupv and merely defined the 
rent payable. Secondly, .eeause the terms of the ijara are 
not the same; in this cas it was expressly provided that 
the tenancy was to continue at Rs.1300 a year until a fresh 
rent was settled. The U''·~ of the term "iote" shows that 
a raiyati tenure was created, though it is not conclusive. 
The finding of the appella te Court in the suit of 1877 that 
there was no occupancy rurht did not constitute a res judicata 
under s. 11 of the Code o !~ Civil Procedure, 1908, since the 
tenant succeeded upon the other plea. The finding was given 
upon a cross-objection by them under s. 56·1 of the Code of 
Civil Procedure, 1859; they could not appeal against the 
finding without appealing against the decree of the trial 
judge. In any case the finding did not affect the question 
of the rights under the ijara. [Reference was made, on the 
res jndicata point, to Run Bahadur Singh v. Laohao Ka·or (3), 
11/agundeo v. Mahadeo Singh ( 4), J amaitunnissa v. Lut­ 
fu11missa (5), and Ghela Ichhararn v. Sankalchand Jetha, (6)] 

Dui. (1)] They had a perma .en right in the ehur lands under J. c. 
the terms of the patta aJ d kabuliyat of 1864. Jardine, i-920 
Skinne,r & Co. v. Surut Soo-rda 1·i Debi (2) is distinguishable. -- 

MIDNAPUR 
ZAMINDARI 

COMPANY 

51 !NDJ ~N APPEALS. VOL. XL VIII.] 
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(2) (1917) L. R. 44 I. A. 213·. (1 )' (1875) L. R. 2 I. A. 283. 

Dec. 7. The judgment of their Lordships was delivered by 
LoRD DuNEDIN. This is an appeal from the judgment of 

the High Court at Calcutta affirming a judgment of the 
Subordinate Judge by which he decreed khas possession of 
certain reformed and accreted chur lands in favour of the 
plaintiff. The plaintiff is a zamindar and the lands in question 
are admittedly within his zamindari, The existent lease of 
the lands having, as he contended, expired, he gave the 
necessary notice to terminate the tenancy. The appellants 
plead that they are occupancy tenants and as such entitled 
to maintain possession under the terms of Act X. of 1859 
(the Bengal Rent Act). 

The appellants are the successors by transfer to the firm of 
Jardine, Skinner & co., who were prior to 1864 in occupancy 
of the lands, the zamindar at that time being the respondent's 
father, to whom he has succeeded. In that year the respon- 
dent's father raised an action against Jardine, Skinner & Co., 
claiming the lands in question. That suit was compromised. 
At the same time Jardine, Skinner & Co. took a lease of the 
whole taluk within which the lands were situated. Patta and 
kabuliyat were executed. 

The kabuliyat executed by the manager of Jardine, 
Skinner & Co. bears as follows: ''I having applied for a 
temporary ijara settlement of all the mahals, etc., apper­ 
taining to your zamindari and putni taluk ..... you grant 
me an· ijara settlement and ijara pottah for a term of eight 
years from 1271 to 1278 B.S., fixing Rs.7500 as the annual 
rent, exclusive of collection charges.'' The kabuliyat then 
proceeds to incorporate the settlement as follows: ''Yon 

The question of occupancy right was a res judicata in the 
suit of 1877. There was an issue raised with regard to it, and 
that issue was finally decided within the meaning of s. 11 
of the Code of Civil Procedure, 1908. [Reference was made 
to Krishna Bahari Roy v, Brojeswari Chowdranee (1); Askga·r 
Ali Khan v. Ganesh Dass (2) being distinguished.] 

"/)(J ()rwyther K. C. replied. 

[L. n, INDIAN APPEALS. 

MlDNAPUR 
ZAMINDARI 
COMPANY 

v, 
NARESH 

NARAYAN 
R0¥1 

J. c. 
1920 

52 
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MJDNAPUR 
ZAl\ttNDAJU 
COMPANY 

!'. 
NARESH 

NARAYAN 
ROY. 

J. c. 
1920 

53 

have instituted against me a suit, No. 19 of 18614, in the Sudder 
Amin Adalat of the district of Murshidabad, claiming a 
4 annas 13 gundahs 1 kara 1 krant share of the reformed and 
accreted ehur lands of Bajupur, Krishnapur, Dinurpara alias 
Maniek Chuck, appertaining to taraf Bangsibadanpur, and 
a 7 annas share of the reformed and accreted ehur land of 
Ashariadaha appertaining to pergunnah Kazirhatta. Creating 
a jote of the same and fixing Rs.1300 as its yearly rent, you 
include the same also in the aforesaid ijara rent. In respect of 
the same, the stipulation is that after the expiry of the term 
of th~s 1.Jara, poHah and kAbnliyilt will bB given and taken, 
settling the rent of the aforesaid chur land in your nij share, 
at a fair rate, according to the proper rate prevailing in the 
villages, either amicably and (or) by suit; that until you 
settle the rent in the aforesaid method, according to the 
proper rate prevailing in the villages, I will pay up to that 
time the aforesaid yearly rent of Rs.1300 in twelve monthly 
instalments as per kistbandi, and in default of any kist, I 
will pay interest at Re. 1 per cent. per month, and that if after 
the fair rent is settled according to the proper rate prevailing 
in the villages I refuse to pay that rent, then you will bring 
the lands under your khas possession by evicting me 
therefrom; and I shall not be able to make any objection to 
the same." 

The case. accordingly depends upon the proper interpre­ 
tation of this clause in the ijara. The learned judges of the 
appellate Court have held that the clause is practically 
indistinguishable from the clause which was the subject of 
dMision by thig Beasd in th~ nRgg of Jardirne, &ki'fl'TUW dt 
Co. v, Swrut Soondari Debi. (1) There, as here, there, was a 
lease of other lands besides the lands in question, and the 
words of the kabuliyat are as follows: ''Having fixed a yearly 
rent of Rs.609 4a. for your nij share of 20,950 bighas, 
describing them as per boundaries given in the schedule below, 
you have included it in the aforesaid ijara rent of 
Rs.4417 9a. 5r. I shall be in possession of the said chur as a 
jote. Upon the expiration of the term of the ijara of the said 

(1) L~ R. 5 I. A. ~~Q, 

INDIAN A!'PEALS. VOL. XLVIII.] 
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mahals, a pottah and kabuliyat will be respectively given and 
taken in respect of the jote, regard being had to the quantity 
of land and amount of rent that shall be determined to belong 
to your nij share in accordance with the productive power of 
the land within the area determined by a measurement of 
the said chur. If I do not take a pottah and give a kabuliyat 
within two months after the fixing of the rate of that land, 
y~tt will malrn R settlement with others." 

In that case, as here, Messrs. -Iardine, Skinner & Co. 
claimed to be occupancy tenants, but the High Court and 
this Board negatived that contention, and held that the 
agreement merely amounted to a right of renewal, and did 
not create either an occupancy right or vest in the defendants 
a new term of years. 

Now if the clause in that case be compared with the clause 
in this it will be seen that it is for all practical purposes 
identical. The clause employs the term "jote," and speaks 
of a '' nij '' share. '' J ote " is a general term, and it is not 
necessarily equivalent to "raiyati jote." In the present 
case it is shown in another place that the term '' raiyati jote '' 
is used when an undoubted right of occupancy is being dealt 
with. The only distinction that can be drawn between the 
clause in that case and in this is that a special covenant is 
inserted in thiB Ga:m fix;ing the old rent of Rs.1300 as the 
rent to be paid on holding over till such time as a new rent 
is fixed, while in the other case there is silence as to this. 
But this covenant is nothing more than an expression of: 
what the law would hold without it and cannot, in their 
Lordships" opinion, alter the general construction of the 
document. 

The appellants' counsel further urged that the present 
case was not ruled by the other because he said that in this 
case there was an antecedent occupancy right, whereas there 
was no such right in the other case, and that in the light of 
that fact the agreement must receive a different interpretation. 
To make good such an argument the onus is obviously on 
the appellants to prove such an antecedent right. In their 
Lordships' view they fail to do so, for several reasons. In 

[L. R. INDIAN APPEALS. 
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_.,..... 
MIDNAPtJR 
ZAMINDA.RI 

COMPANY 
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NA RESH 
NA~AYAN 

ROY~ 

s. G. 

192() 

SS 
the first place, they bring no clear proof on the subject. But, 
further, there is a very significant proceeding in a litigation 
which arose between the parties in 1877. That was after the 
expiry of eight years from 1864, and the respondent's father 
sued for khas possession. The defendants, Jardine, Skinner & 
Co., pleaded (1.) an occupancy right, and (2.) that the suit was 
premature, no attempt having been made to settle the terms 
of a new lease under the. right to get a renewal for one more 
term. The Subordinate Judge held that there was no 
occupancy right, but ihaf the suit WM p!'(!IDJltUP(!. ApJ)@al 
was taken to the High Court, and they, in affirming the 
judgment, said as follows, after expressing the view that 
the action was premature: "If the respondents (defendants) 
had been satisfied with this judgment, we should have been 
inclined to dismiss the appeal with costs, but notwithstanding 
the suggestion of the Court, the Government pleader who 
appears for the tenants thought it advisable to lay before us 
a cross-appeal, That cross-appeal is against the finding of 
the Lower Court that the defendants had not a right of 
occupancy in this land. It was contended that they had 
such right of occupancy, because the land leased to them is 
called a jote, and because from the date of the lease granting 
them that jote down to the present time they have occupied 
it for twelve years and upwards, and consequently must be 
regarded as having a right of occupancy. It seems to us 
that if there is anything clear in regard to a right of occupancy 
as defined by Act X. of 1859, it is a right accruing to a raiyat 
and not to persons who are middlemen. It would be, we think, 
a monstrous straining of the law to apply the term 'right of 
occupancy' to such an estate as this. " 

Their Lordships do not consider that this will found an 
actual plea of res judicata, for the defendants, having suc­ 
ceeded on the other plea, had no occasion to go further as to 
the finding against them; but it is the finding of a Court which 
was dealing with facts nearer to their ken than the facts are 
to the Board now, and it certainly creates a paramount duty 
on the appellants to displace the finding, a duty which they 
have not been able to perform. 

INDIAN APPEALS. VOL. XLVIII.] 

----------------------------""'.----------------------------------------------------------------------------------------------------------------------- 

SCC Online Web Edition, Copyright© 2019 
Page 7 Tuesday, October 15, 2019 
Printed For: Mr. SRIDHAR POTARAJU 
SCC Online Web Edition: http://www.scconline.com 
TruePrint™ source: Indian Appeals 

~<ere® 
IONLINEf 
True Prinf 

88

www.vadaprativada.in

www.vadaprativada.in



*PreBen.t: LoRD MOULTON, LoRD PHILLIMORE, Sm JOHN EooE, MR. 
AMEER ALI, and Sm. LA\VJtENCE JENKINS~ 

A village was granted as a shrotriyam iuam iu .A..D. 1750 by the Nawab 
of Carnatie. The grant, the terms of which appeared from a. translation 
produced from a Government register, provided that its purpose was 
that the grantee having appropriated to his own use the produce of the 
seaaons each year. might pray for the prosperity of the Empire, and that 
he should pay ::i fixed yearly sum to the sirkar. The inam was enfran· 
ehised in 1865, there being given to the Inamdars title-deeds which 
purported to convert the tenure into a permanent freehold npon payment 
of a quit-rent. After thE) enfranchisement the Madras Government 
requiring stones acquired part of the village from the shrotriyadars 
under the Land Acquisition Act. In or about 1905 the Madras Govern­ 
ment imposed and levied upon the shrotriyaclars royalties in respect 
of stone which they had quarried in the village:- 

Held, (1.) that upon the true construction of the grant the full right. 
to the quarries and minerals did not pass to the grantee; ( 2.) that the 
terms of the grant being in evidence neither the inam title-deeds nor the 
land acquisition proeeedlngs were evidence as to its effect; (3.) that 
having regard to Mad. Act VIII. of 1869 the inam title-deed could not 

Inam .. -SJirotriya·1n-·Const~rfti011, of--Grarn.t--Conveyance of Mi!Mral,a-Enfmn­ 
c'hi6emen.t, effect of-Royalti.es on Quarried Stone-Mod. Act VIII. o_f 
1869. 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

RESPONDENTS. SRINIVAS.A. CHARIAR AND OTHERS 

AND 

APPELLANT: 
SECRETARY OF STNrE FOR INDIA l 

IN COUNCIL . f 

Solicitors for appellants: Burton, Yeates, & Hart, 
Solicitors for respondent: W. W. Box & Co. 

with costs. 

On the whole matter their Lordships agree in all points with 
the judgment of the learned judges of the Appellate Court, and 
they will lmmhly advise Rig Mujegty to dismiss the appeal 

_,,_ 
Dtt. 16. 

J. c.- 
1920 

"· NARESH 
NARAYAN 

ROY. 

J. C. Lastly, there is the internal evidence from the ijara itself, 
1920 where the jote is said to be created-an expression little suited 

MmN~PUR to the recognition of a pre-existing right. 
ZAMlNDARl 

COMPANY 
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